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Planning Commission Report

Meeting Date: October 28, 2010

Subject: An ordinance of the City of Beverly Hills amending various sections of Chapter 3 of
Title 10 of the Beverly Hills Municipal Code to establish regulations regarding the
restoration and maintenance of certain defined views from single-family residential
property in Trousdale Estates

Recommendation: Conduct Public Hearing, Consider Revisions to Proposed Ordinance Language and
Direct Staff to Return with a Resolution Recommending that the City Council Adopt
the Subject Ordinance

REPORT SUMMARY

The Planning Commission had a public hearing on June 24, 2010 at which the Commission discussed key
components of the proposed ordinance, provided direction on these components and directed the
Planning Commission Subcommittee to review the draft ordinance with this direction in mind to provide
guidance to staff in revising the ordinance language. The Subcommittee met on September 7, 2010 and
has been providing input to staff. Staff has revised the draft ordinance language pursuant to the
Commission’s direction and Subcommittee’s input and a revised version of the draft ordinance language
is attached. Due to the complexity of these issues, the Subcommittee and staff determined additional
input from the Planning Commission is needed on key issues. Staff is seeking specific direction from the
Planning Commission on each of the issues discussed in this report and staff shall return to the
Commission in November with a complete draft ordinance for review and recommendation to the City
Council.

BACKGROUND

e April 7, 2009 — In response to a request from Trousdale Estates residents, the City Council
directed the Planning Commission and staff to consider regulations to protect views in the City’s
hillside areas that have been impaired by foliage.

e May 28, 2009 - The Planning Commission began a discussion of view preservation in the hillside
areas including a bus tour at its June 25, 2009 meeting.

e February 11, 2010 - The Planning Commission took public testimony and discussed how
different hillside areas of the City may require unique view preservation standards. Asa result,
the Commission decided to focus the view restoration discussion on Trousdale Estates as a pilot
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area to develop view restoration standards. A subcommittee of Commissioners Cole and
Corman was appointed to meet with staff and develop an ordinance framework.

Feb. to June 2010 - The Subcommittee had seven meetings including a tour to test potential
ordinance provisions.

June 24, 2010 - Planning Commission Public Hearing to consider a draft ordinance framework.
Considerable public testimony was heard and direction was provided by the Planning
Commission to revise the draft ordinance language.

Sept. 7, 2010 - Planning Commission Subcommittee meeting to discuss revisions.

DISCUSSION

Staff prepared revised ordinance language for the Subcommittee to review based on the following
direction from the Planning Commission at its June 24, 2010 meeting:

1. General Direction

A.

The Commission expressed an understanding of the difficulty of developing code enforcement
standards, such as maximum tree height, that can be addressed through code enforcement
without unintended consequences; as a result, staff has proposed that all view restoration
requests be addressed through the view restoration process with encouragement of early
resolution but with the opportunity to seek Planning Commission review if necessary.

The Commission articulated the goal of providing relief for residents while limiting the
commitment of City resources: Planning Commissioners stated the review process needs to be
cost-neutral to the City; residents stated concerns that the process may be costly. Staff
acknowledged the process is likely to be costly but maintains that the View Owner is the main
beneficiary of the process so the View Owner should bear a large portion of the cost; however,
pursuant to Planning Commission direction, staff is developing a cost allocation process that
allows some cost to be borne by Foliage Owner if the situation warrants it. It is noted that in
some other cities, including Rancho Palos Verdes, View Owner posts a bond and bears the entire
cost of the process.

2. Proposed Revisions:

Ordinance Standards

View Restoration Review Area: Planning Commission requested an increase from 300 to 500
feet. This change is reflected in the draft ordinance language.

Hedgerow Definition and Height Limit: Planning Commission requested a definition that would
encompass more potential hedgerows; staff requested consideration of a privacy appeal for
Foliage (Hedgerow) Owners. The Subcommittee determined that hedgerow does not need to
be defined in the Code since all view restoration requests will be directed through the view
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restoration process. The existing definition of hedge in the Code and the proposed “safe harbor
plane” also provide guidance to residents as to appropriate foliage density and height.

Definition of Property Survey and Tree Survey: Residents at the public hearing requested
limitations in the scope of such surveys.

View Restoration Review Process

The Commission requested a flow chart of the review process (draft attached). The goal of the
view restoration process is to provide a way for residents to seek relief for disruption of views
while limiting City staff involvement and ensuring costs are apportioned fairly. The flow chart
attempts to show the three view restoration process tracks:

e Three-step process prior to Planning Commission review will have no City involvement
beyond provision of View Restoration Guidelines and other information.

¢ Apportionment of costs {fees and restorative costs): At the Arbitration and Planning
Commission levels there are guidelines to assign some costs to Foliage Owner when
appropriate.

e Enforcement of Planning Commission resolutions by on-call code enforcement consultant
with reimbursement through fees. Staff proposing prosecution process rather than
administrative penalty process at this stage to speed up enforcement.

Findings

The Commission requested clarification of the “substantial disruption” criteria with the
discussion potentially including addition of a criterion regarding the relative importance of each
view and whether priority should be given to views from the primary living area.

3. Other
Application of view restoration to other hillside areas such as Beverly Hills Estates.

Requirement to provide an ordinance status report to the Planning Commission after a period of
time if the City Council adopts an ordinance.

Revisions to draft ordinance language

A number of revisions to the draft ordinance language were proposed in the Subcommittee for which
there was general agreement or little discussion and those revisions are not addressed in the draft
ordinance language. The Subcommittee focused its discussion on the findings the Commission would
need to make to approve a view restoration permit including the definitions of “protectable view” and
“viewing area.” The discussion centered on whether the language should be such that the Planning
Commission would have great flexibility to consider all views from any viewing area or whether the
language should be more tightly crafted so as the focus the Planning Commission’s review. It was
determined that the Subcommittee as well as the full Commission would benefit from considering
alternative language for the findings section, selecting the language that best reflects the Commission’s




Planning Commission Report: October 28, 2010
Draft Ordinance Regarding Trousdale View Restoration
Page 4 of 5

intent. The discussion of the proposed revisions to the previous ordinance language will address the key
issues by section as found in the attached draft ordinance.

Definitions (Section 2)

“Protectable View” and “Viewing Area”

Staff and the Subcommittee worked to simplify and clarify definitions as it became clear this was one
reason the findings (Section J) were not satisfactory to the Planning Commission and Subcommittee.
The term “viewpoint” has been eliminated in favor of “protectable view” and the definition of
protectable view was simplified to reference “viewing area” rather than repeat part of the definition of
“viewing area.” Discussion of a definition of “viewing area” resulted in the revised language on pages 1
and 2 of the draft ordinance language.

“Restorative Action” and “Safe Harbor Plane”

These are terms used elsewhere in the draft ordinance language and have been added to the definitions
section.

Iz

"Hedgerow”

Deleted from the draft language.

Procedures

Two-year prohibition on applications from non-participants (Section 3 B. 1)

Staff is proposing new language (p 10 of draft language) that addresses the issue of multiple or serial
claims against one Foliage Owner. If a View Owner begins the view restoration process against a Foliage
Owner, other View Owners within 500 feet of the Foliage Owner must be notified to participate in the
process if any of them also may have a claim against that particular Foliage Owner. If other View
Owners choose not to participate in the process at that time, they are then precluded from requesting a
view restoration process with that particular Foliage Owner for two years unless that Foliage Owner
agrees to engage in the process.

Findings (Section J)

The Subcommittee has considered a variety of potential criteria and the Planning Commission is asked
to review language variations for finding J.2.i. as shown on page 16 of the draft ordinance and whether
additional criteria such as J.2.iii. (also page 16) should be considered.

GENERAL PLAN CONFORMANCE

The City’s General Plan includes policies that maintain and enhance the City’s urban forest (OS 2 “Urban
Forest”) and minimize the removal of existing resources (OS 6 “Visual Resource Preservation”). The
ordinance stresses the importance of balancing the desire for views with the maintenance of trees. It
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includes the following statement, “Removal of a healthy tree not on a list of nuisance trees maintained
by the City is to be avoided unless the reviewing authority determines such removal is necessary to
restore a protected view in accordance with the findings.” The City has a tree preservation ordinance
that protects trees of certain size or species in the front or street side yards of private residential

property.

ENVIRONMENTAL ASSESSMENT

An Initial Environmental study (attached) was prepared for the proposed ordinance because the
ordinance could result in the removal of some healthy, mature trees. This ordinance has been assessed
in accordance with the California Environmental Quality Act (CEQA), the State CEQA Guidelines, and the
environmental regulations of the City, and no significant unmitigated environmental impacts are
anticipated; therefore, a negative declaration has been prepared, subject to review by the Planning
Commission.

PUBLIC OUTREACH AND NOTIFICATION

Action Type of Notice Required Required Actual Actual Notice
Notice Period  Notice Date  Notice Date Period
PC Public Hearing Newspaper Notice 10 days 10/18/10 10/18/10 10 days
10/28/10 Mailed Notice to
Owners
Report on Website  Min. 4 days prior to N/A N/A N/A N/A
meeting

Public Comment
As of the time of this report, no letters or emails have been received by the Planning Division.

NEXT STEPS

It is recommended that the Planning Commission conduct a public hearing and direct staff to return with
a resolution recommending that the City Council adopt an ordinance composed substantially of the draft
ordinance language as revised by the Planning Commission.

Alternatively, the Planning Commission may consider the following action:

Direct staff to conduct additional analysis and continue the hearing to a date (un)certain.

Report Reviewed By:

Aty Pithhosty i Chuatter Sk
Jonathan Lait, AICP U V
Assistant Director of Community Development / City Planner
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Draft from Fer September 7, 2010 PC Subcommittee Meeting with MM proposed revisions 10-20-10 and

DMS Comments

PURPOSE STATEMENT

The intent of this ordinance is to restore and preserve certain views from substantial disruption by
the growth of trees, vegetation, or a combination thereof while providing for residential privacy and
security; maintaining the garden quality of the City; insuring the safety and stability of the hillsides;
and, acknowledging the importance of trees and vegetation in the City as an integral part of a
sustainable environment. It is the further intent to establish a process by which residential property
owners in Trousdale Estates may seek to restore and preserve certain views, with an emphasis on
early neighbor resolution of view restoration issues. It is not the intent of this ordinance to create
an expectation that any particular view or views would be restored or preserved.

DEFINITIONS

Protectable View ; - Sy
A "rrotectable \wiew may include any view of the Los Angeles area basin from

. The view of the Los Angeles area basin may include but is not limited to city lights (Beverly
Hills and other cities), ocean and horizon. The term “  rotectable 'iew” does not mean an
unobstructed panorama of all or any of the above. A "'/rotectable ' iew shall not :nciud.
ine’ i vacant land that is developable under the City Code.

View Owner ; '

Any owner of real property in Trousda!e Estates that has a Pgrotectable Vview and who alleges
that the growth of Ffoliage located on a property within 300 500 feet of View Owner’s property is
causing substantial disruption of a Pprotectable V: Vwew “View Owner” shall reference one or more
owners of the same property

Foliage Owner ~ ~

An owner of real property in Trousdale Estates upon which is located Ffoliage that is subject to
an action filed pursuant to this Sectien-Article and which property is within 308 500 feet of a View
Owner’s property. ”Fohage Owner” shalt reference one or more owners of the same property.

Viewing Area

area from which 5 iew is assessed the
that contains the " rimary 'residential " tructure

! current Code definition of “Level Pad” would apply: “LEVEL PAD: That portion of a site containing level finished

grade. No portion of a site with a slope that is greater than five percent {5%) shalil be considered to be part of a

level pad.” Use of the term “level pad” is consistent with the View Preservation section of the Hillside

1
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of the - rimary " esidential " -tructure at level finished

grade or a patio, deck or landscaped area at level finished grade g-datha : does
not extend beyond the level pad. For
purposes of this section, a iew ~ shall

from a point thirty-six inches (36”) WWMWW
above the finished grade of the level pad -

Primary Residential Structure
The main structure or building on a site zoned for res:dential use and used or occupied as a

private one-family residence. er—smal-l-fa#m-y-dayeare-heme

Protected View | L .. . _—
A lew from-a-desigs : ' that has been determined by the reviewing
authority to merit restoration, %

Tree
A woody perennial plant, consisting usually of a smg[e elongate main stem or trunk and many
branches. (tree preservation ordmance) ‘

Foliage :
The aggregate of leaves, branches and trunlts of one or more piants Trees : are
included in the deﬁmtlon of ollage

Hedge

EGun:eat—Cade—Deimtrea-}—A growth of vegetatron cultivated in such a manner as to produce a
barrier to inhibit passage or to obscure view, which is more than twelve inches {12") in height.
Where there are interruptions of growth by vertical space having a horizontal distance of more than
twenty four inches (24") in every four feet (4'), such growth shall not be considered a Hkedge. This
definition is not intended to include individual shrubs, plants, or trees. !

development standards in the Code. It is noted that “primary residential structure” is not currently defined in the
Code but is defined in this ordinance.

? Language from BHMC 10-3-402 regarding uses and buildings permitted in R-1 Zones as well language used to
define accessory structure in the Code.
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1. An individual certified as an arborist by thei;}'nférhéﬁenal Society of Arboriculture (ISA),

or 2) ”Consultmg" Arborist as currently listed as a-member of the Amencan Society of Consulting
Arborists®.

Forester L L
An individual licensed in California as a Registered Professional Forester. -

Landscape Architect
A landscape architect registered by the State of Cal nforma

Damage

Any action which may cause death or sagmf’cant mwfy toa T%ree or which places the Ttree in a
hazardous condition or an nrreversnble state of decline. Such -action may be taken by, but is not
limited to, cutting, topping, gnrdlmg, poisoning, trenching, grading or excavating within the drip line
of the tree. (language from City’. s,;t:ree preservatfag,ordlnance)

*The first part of this definition is consistent with the City’s Tree Preservation Ordinance; the second part has been
added in consultation with the City’s Arborist as acceptable and allowing more flexibility to applicants. It is
suggested the definition of “Arborist” in the Tree Preservation Ordinance should be revised to be consistent with
this.
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View Restoration Property Survey

An ALTA {American Land Title Association) -survey’ of the View Owner's site and Foliage Owner'’s

site_including calculation of the Exemptton “(Ssafe Hharbor} Ptane a%as defined in See&eM
belowthis see*denArtrc!e - -

An ALTA survey is a survey that is prepared to ALTA standards and the survey and resulting legal description of
the property are then insured as a survey endorsement on youran owner’s title policy

4
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Tree Survey

A tree survey includes the following information for trees alleged to impair a view and all trees
within the vicinity of the alleged view-impairing subject-trees as determined by a_ and-is-signed-or
stamped-by-a registered Landscape Architect or Arborist or Forester as defined in this section:

Species of each tree based on scientific name

Tree identifying number and location recorded on a map

Physical measurements of the tree such as height and diameter (tree height shall be measured
pursuant to the City’s Tree Preservation Ordinance)

Age of the tree

Report of overall health and structural condition of the tree

Life expectancy; suitability for preservation

Foliage management recommendations

The survey shall be signed or stamped by the aforementioned professional.
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® just because foliage is exempt from this ordinance does not mean it is exempt from being maintained in
accordance with the landscape maintenance, fire and other codes.

7
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TROUSDALE Teats exempd from

Restorstion Ordinance

Prepared by the Plancing Desartment

3. PROCEDURES

Violations of the Zomng or Buuldmg Code (e g hedges that obsmict veh/cle sightlines or fol/age not

maintained : gintained-pursua 8
Geﬁmlssfen—r-eselugen) shaﬂ be addressed through th : tty‘s Code Enforcement Process. All other
complaints received by the City regardmg t%ee&ep.ﬁ:ohage blockmg views in Trousdale Estates shall be
addressed through the procedures in this see#.fenﬁtmde The procedures in this section-Article will be
explained in a set of gundehnes prepared bv the Commumtv Development Department and available to

the public.
(A flow chart will be part of the gu:delfnes )

.....

Staff has clarif‘ ed the process as follows

1. The three-step process pnqg to Planning Commission review will have little City involvement.

2. Apportionment of cpstsl(fées and restorative costs; staff is developing an apportionment
process wherein some é;osts may be assigned to Foliage Owner)

3. Enforcement of Planning Commission resolutions: compliance letter and then prosecution

process.
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A) Initial Neighbor Outreach

1)

2)

3)

4)

View Owner(s} shall notify each Foliage Owner in writing of concerns regarding disruption of
View Owner’s view by trees, foliage or hedges on Foliage Owner’s property. Said notice(s) shall
be on a form provided by the City in the View Restoration Guidelines on file in the City, shall be
signed by the View Owner and shall include a signed statement from the View Owner that View
Owner or View Owner’s representative offers to meet with ‘each potential Foliage Owner. The
notification should clearly identify the remedy sought byr;Viéw Owner. a-good-faith-estimateof

Acceptance of Initial Neighbor Outreach by each Fohage Owner shall be voluntary, but each
Foliage Owner shall have no more than 30 days from service of written request to respond to
View Owner unless otherwise extended by Vlew Owner. Failure to respond shall be considered
rejection by Foliage Owner. The notification should be followed by dlscusssons between View
Owner and each Foliage Owner to. attempt to reach a mutually agreeable solution.

If View Owner and Foliage Owner are unable to resolve the matter, View Owner may proceed
with a mediation process. To participate in the. medlatuon process View Owner shall submit to
the City proof of Initial Neighbor Outreach in the form of a Fegisﬁeﬂed certified letter and return

mailing receipt to each Foliage Owner (a return recelpt requures the recipient’s signature; what if
the recipient does not want to'sign? Does. this hold up the process?). If a Foliage Owner did not
respond to the notice or dedmed to discuss. the matter, View Owner shall complete a signed
affidavit to that effect.

I, pursuant to an agreement between View ,Oyvher and a Foliage Owner, View Owner or Foliage
Owner may damagé or remove, or cause to be damaged or removed, any protected tree as
defined in Section 10-3- 2900 of the BHMC on his/her property, a tree removal permit must first
be obtained in accordance with the requirements of BHMC 10-3-2900. (Consider stating once
for each of tbe three steps prior to Planning Commission review rather than including as part
of each step.)
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2)

’ ;:lnvofved

b&ﬁled—(egether —A-mﬁmg—fee-shau—appl-y-to-eaeh-mlee-eﬂm View Owner shall
notify each Follage Owner of an offer to mediate by A-copy-of-the registered— crtifiad letter(s)

and return receipt to each Foliage Owner mmmmmmﬂmm as

well as an affi idavit(s) if required (See A2 above - The apphication-n01ice shall cleariy identify the

remedv sought bv View Owner;-a-goesc

Guidelines—as—te-the Information recomme

Foliage Owner to the Medlator will be in in_the View

led to be submitted by Vuew Owner and each
toration Gwdelmes on file in the

The City offers a mediation process that the partles may use, or, Pparties may meet on their own
or choose their own mediator Acceptance of m‘edlatlon by each Foliage Owner shall be
voluntary, but’ ‘eath Fohage Owner shall. hav _no more than 30 days from service of written
request for medlatlon to accept or reject the offer of mediation, unless otherwise extended by
View Owner. Failure to respond shall be consadered rejection. Each mediation session may
lnvctve one V‘ew Owner and one or. e Faiiege Owners at the discretion of the parties

mfemabea—and—fe;ms-swff now proposmg includmg all mformatlon in Guidelines and no appllcatlon or fee untll

application for Planning Commissian mlew.

1% staff is proposing that a Vlew‘Owner may file only one set of applications within a five-year period.

in reviewing the recent view preservation ordinance just adopted by Rolling Hills Estates, staff realized there is

potentiat for duplicative or repetitive view restoration actions against one Foliage Owner. Rolling Hills Estates

addresses this by requiring View Owner to retieenotify other potential View Owners who may have an issue with

the same Foliage Owner and to attempt to consolidate cases involving the same Foliage Owners. Potential View

Owners who do not participate at that time, are precluded from bringing action against that Foliage Owner for two

years. | need to work on the language but hopefully you understand the concept.

10
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4) The mediator shall not have the power to issue binding orders for restorative action but shall

5)

strive to enable the parties to resolve their dispute(s) at this stage. If an agreement is reached
between the parties as a result of mediation, the mediator will encourage the participants to
prepare and can assist in the preparation of a private agreement(s) for the parties to sign.

If, pursuant to an agreement between View Owner and Foliage Owner, View Owner or Foliage
Owner may damage or remove, or cause to be damaged or removed, any protected tree as
defined in Section 10-3-2900 of the BHMC on his/her property, a tree removal permit must first
be obtained in accordance with the requirements of BHMC 10-3 2900.

11
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%)

1)

2)

3)

4)

Non-binding Arbitration

In those cases where the parties are unable to reach agreement through the Initial Neighbor
Outreach process or through the Mediation process, View Owner shall offer by written notice to
each Foliage Owner to submit the dispute to Non-Binding Arbitration. Said notice(s) shall be on
a form provided by the City in_the View Restoration Guidelines, shall be signed by the View
Owner and shall include a signed statement from the View Owner that View Owner or View
Owner’s representative offers to partlcnpate in Non- Bmdmg Arbitration with each potentlal
Foliage Owner. Wi
tetter—-and—+et~um—ﬁeee+pt—te—eaeh—59hage—9wner—- Fofxage Owner shall have th:rty days from
service of notice to accept or reject non-binding arbttratlon. -if accepted, the parties shall agree
on a specific arbitrator within twenty-one days;jand—shalHndieé&e—sueh—ag;eement—in—wﬂt@ngra
o ided S ment-Department .“if one or more of the parties
is unable to agree on an Arbitrator within ti‘us period of time, the Cttv’s on-call Arbitrator shall
be retained. Arbitration may invoive one erw Owner and one or more Fohage Owners at the
discretion of the parties involved. If non- binding. arbltratmn is rejected by a Fol:age Owner, the
Arbitrator shall proceed with review, using the avatlable information. The PC brought this up
and staff realized the need to have i’dentf ed an arbltrator in advance so the parties do not
get bogged down in agreeing on an arbltrator. '

Gu+deknes—as—-te~the—~!nformat:on to be submntted by Vzew Owner and Foliage Owner to the
arbitrator wuH be in the Vrew Restoratlon Gmdelmes on ﬂe in the Gemmumty—Deve&epment
apphea&en—md—a—#ee—suwey The Arb:trator may request additional information_at the

Arbitrator’s discretion, w:th costs assoc;ated w;th the additional information to be borne by
Vlew Owner.

The arbitrator shall uSe'the provisions of this chapter to reach a fair resolution of the dispute in
accordance with the Beverly Hills Municipal Code and shall submit a complete written report to
View Owner and each Foliage Owner. This report shall include the arbitrator’s conclusions with
respect to the required ﬁﬁdings in this section, a list of all mandated restorative actions, a
schedule by which the mandates must be completed, and the allocation of the costs for foliage
removal among the various parties. View Owner shall file copies of the arbitrator’s report with
the City Clerk and the Director of Community Development.

If, pursuant to an agreement between View Owner and Foliage Owner, View Owner or Foliage
Owner may damage or remove, or cause to be damaged or removed, any protected tree as
defined in Section 10-3-2900 of the BHMC on his/her property, a tree removal permit must first
be obtained in accordance with the requirements of BHMC 10-3-2900.

12
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4. VIEW RESTORATION PERMIT With Public Hearing™?
A. View Restoration Permit:

Notwithstanding any other provision of this chapter, upon application by a property owner in a form
satisfactory to the Director of Planning and Community Development, the reviewing authority may
issue a View Restoration Permit to a View Owner with a protectable view as defined in this section
where the protectable view is substantially disrupted from the viewing area by trees, foliage or
hedges as defined in this section and the Planning Commissi ‘make all of the findings as stated
in this section. i } j i

ha ho A-h haoo “Talla

C. Application:

Application for a View Restoration pe 1
and shall include but no f

' staff considered whether View Restoration could be handled as a Trousdale R-1 Permit but since View
Restoration does not deal with development standards (as does the existing View Preservation standard in the
Hillside Area) staff felt it was more appropriate to create a separate permit (could be BHMC 10-3-2610) that would
be referenced in the Trousdale development standards. Staff has suggested the term “View Restoration” so as to
distinguish foliage obstructing views from View Preservation (structures potentially obstructing views).

B if the parties entered into an agreement at some point in this process but that agreement has been violated and
the View Owner seeks remedy, the parties would begin the process again at the step abave the step at which they
were able to reach an agreement.

13
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4) Tree/tand-ALTA Survey(s) documenting that the subiject foliage is within 500 feet of
View Owner’s property and is growing above the exemption (safe harbor) lnepiane.

If an applicant does not submit the necessary information and the application remains
incomplete for six (6) months, the director shall deny the application without prejudice, and
shall provide notice to the applicant of that determination.

Once application has been received, City shall send a formal notice to Foliage Owner including a
copy of the application, information about the process and.an invitation to have staff and the
reviewing authority visit the Foliage Owner’s property with.the Foliage Owner’s approval.

D. Public Hearing Notice:

The reviewing authority shall hold a public,ﬁéaring concerning each application for a View
Restoration permit. ‘ v

Notice of any hearing held pursuant to this section shall be mailed, at least thiﬁtfyBO) days prior to
such hearing, by United States mail, postage paid, to the applicant and all owners and residential
occupants of property within three hundred feet {3064 (500") of the subject property, as shown on
the latest equalized assessment roll. YWith the change in distance of affected foliage changed from
300’ to 500°, should the public notice distance change? Cost of mailed notices is paid by
applicant.}[%Azl : St

E. Public Hearing -

The reviewing authority may, atits discretion, réque the review or additional review of any case by
a qualified soils engineer, iéndsbabe architect, arbéfist or other appropriate professional with the
initial? costs to be borne by the View Owner. '}(Should the Planning Commission have the discretion
to apportion the cost of fees and professional reports as well as restorative action costs?ngal

G. Effective Date
Any decision of the reviewing authority made pursuant to this section takes effect fourteen (14)

days from the notice of decision, unless an appeal is filed. If appealed, then the effective day is the
date on which the City Council acts.

14
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H. Appeals:

Any decision of the reviewing authority made pursuant to this section may be appealed to the City
Council by the View Owner or the Foliage Owner pursuant to the provisions set forth in Title 1,
Chapter 4, Article 1 of this Code. The appeal period shall commence at the date of mailing of the
Notice of Decision.

I. Time for Exercise of Rights:

The exercise of rights granted in such approval shall be compfeted within 60 days of a decision
unless extended by written mutual agreement of the View Owner and Foliage Owner or unless
restorative actions required pursuant to the decision should be postponed for the health of trees or
foliage pursuant to the tree survey or an arborlst s report.

* See “F” in this section; it is typical of how the City’s has crafted ordinances.

15
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!> should this finding consider whether Foliage provides privacy to any property other than Foliage Owner’s
property?

16
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K. Restorative Actions

The Planning Commission may.as a condition of a View Restoratron Perm;t reguire RRestorative
Aactions, which may include, but are not hmlted to the following:

1. Trimming, culling, lacing, or reducing tfee&—ie-hage@r—hedges oliage to a helght or width to be
determined by the Rreviewing Aauthonty 16 :

2. Requiring the complete removal Of the foliage when the reviewing authority finds that the
trimming, culling, lacing, or reduction of the- fohage is hkety to kill the foliage, threaten the public
health, safety or publlc welfare, or will destroy the aesthettc value of the foliage that is to be
pruned or reduced. Removal of a healthy tree not on a list of nuisance trees maintained by the
City is to be avonded unless the reviewing. authonty determmes such removal is necessary to
restore a protected view in accordance with the ﬂndmgs

3. Requiring replacement fohage when the rev&ewmg authority finds that removal without
replacement will cause a significant adverse 1mpact on a) the public health, safety and welfare,
b} the privacy of the property owner, c) shade provided to the dwelling or property, d} the
energy efficiency of the dwellmg, e) the stability of the hiliside, f) the health or viability of the
remaining landscaping, org the integrity of the landscape plan.

NOTE: Addlgg Qnggage t@g would indemnify the City for any negative impacts resulting from

restorative actlons.

L. Notice of Decision:

A. Wntten Decision Required: The action taken by the reviewing authority shall be set forth in
writing.”

' Information about each of these practices along with graphic representations will be part of administrative
guidelines prepared by staff.

17
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B. Notice of Decision: Within five (5) days after the issuance of a decision by the reviewing authority,
the director shall cause a copy of the decision to be mailed, through the United States mail, postage
prepaid, to each of the following persons:

1. View Owner, using the mailing address set forth in the application;

2. Each Foliage Owner as listed on a current Tax Assessor’s roll.

The failure of the person addressed to receive a copy of the decss:on shall not affect the validity or
effectiveness of any decision. :

Decisions regarding view restoration shall be bindingién 'ihé'{'ﬁfaperty and on all future property
owners and such decisions must be disclosed by the each owner to subsequent owners of the
property. : :

5. APPORTIONMENT OF COSTS

Initial Neighbor Outreach

Procedural Costs

Any costs associated with obtammg mformation mallmg the ‘required notice or preparing an
agreement shail be barne by the Vtew Owner - '

Restorative ACt"m,

Cost of restorative actions agreed upon by the View Owner and Foliage Owner shall be
borne by the View Owner unléSs"bfbe{wise?agreed to by the Foliage Owner. All restorative
actions must be performed by a licensed and bonded tree or landscape service unless
-mutually agreed,‘upon by the View Owner and Foliage Owner. Cost of subsequent
maintenance of trees, foliage,':ﬁedges on Foliage Owner’s property shall be borne by Foliage
Ownet, unless otherwise agreed to by the View Owner.

Mediation

Procedural Costs

Y The Subcommittee discussed requiring a notice of decision that the City would record against each property
involved There are legal problems with this so the ordinance will contain language making the property owner
responsible for informing future owners of a view restoration resolution.

18
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by-the-View-Owner- The City will provide up to three hours of free mediation cost for each
application.’® The parties may elect to continue mediation beyond three hours with the cost
borne by the View Owner unless otherwise agreed to by the Foliage Owner. If the parties
elect to choose their own mediator, the cost shall be borne by the View Owner unless
otherwise agreed to by the Foliage Owner. The View Owner shall pay for the cost of a
professional report such as a tree survey of the Foliage Owner’s property if such a survey is
performed eonducted by the View Owner and shall bear costs associated with preparation
of a mediation agreement, unless otherwise agreed to by the Foliage Owner.

Restorative Action

Cost of restorative actions agreed upon by th'e‘View OWner and Foliage Owner shall be
borne by the View Owner unless otherW{se agreed to by the’ Fohage Owner. All restorative
action must be performed by a licensed and bonded tree or landscape service unless
mutually agreed upon by the View Owner and Foliage Owner,‘ .Cost of subsequent
maintenance of trees, foliage, hedges on the Foliage: Gwner’s property shall be borne by the
Foliage Owner unless otherw1se agreed to by the Vtew Owner.

Non-Binding Arbitration

Procedural Costs

The cost of the arbitl;atér,,and prepéi'éticid of the arﬁitrator’s report shall be borne by the
View Owner unless otherwise agreed t’dby the Foliage Owner. The View Owner shall pay
for the cost of a profess;onal report such’ h as a tree survey of the Foliage Owner’s property if
such a survey is gerformed eendueseel by the View Owner and shall bear costs associated
with preparation of an agreement as ,a,result of arbitration unless otherwise agreed to by

the Foliage Owner.
Restorative Action

Cost of restorative actians in the Arbitrator’s report or in an agreement resulting from
arbitration shall be apf)ortioned by the Arbitrator. If the Arbitrator determines both parties
have participated in the process in good faith, the cost of restorative actions shall be borne
all or in large part by the View Owner. If the Arbitrator determines one or both parties have
not participated in the process in good faith, the Arbitrator shall apportion the costs

18 Any proposed expenditure of City funds will need to be approved by City Council.
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accordingly.” All restorative action must be performed by a licensed and bonded tree or
landscape service unless mutually agreed upon by View Owner and Foliage Owner. Cost of
subsequent maintenance of trees, foliage, hedges on Foliage Owner’s property shall be
borne by Foliage Owner unless otherwise agreed to by the View Owner.,

APPORTIONMENT OF COSTS for View Restoration permit with public hearing

{Staff is drafting a2 apportionments procedure)

View Restoration Permit with Public Hearing

Procedural Costs

View Owner shall bear the up-front costof,application fees induding the tree survey and the
cost of any other information requested‘ by the reviewing adthbrity. Foliage Owner shall
reimburse View Owner (half the fees?) if Foliage Owner did not agree to restorative actions
in Arbitrator’s report and reviewing authority requi{éé removal of the same or more trees,
foliage or hedges as indicated in Arbitrator’s report. Foliage Owner shall not reimburse
View Owner if Arbitrator’s report and reviewing authority required no restorative action.

Restorative Action

Cost of restorative actions shall be borne by View Owner unless Foliage Owner did not agree
to restorative actions in Arbitrator’s report and reviewing authority requires removal of the
same or more trees, foliage or hedges as indicated in Arbitrator’s report in which case the

2 a¥e HMN 353 & HEOFHOR - £ G0 3

CEHBINE e & he-pothRe-Bb :.;‘! rer, If Arbitrator’s
report determined that no restorative action needed to be taken and the reviewing
authority determines some- restorative action should be taken, cost of restorative action
shall be borne by View Owner.” All restorative actions must be performed by a licensed and
bonded tree or landSCape service unless mutually agreed upon by the View Owner and
Foliage Owner. Cost of subsequent maintenance of trees, foliage or hedges on the Foliage
Owner’s pfoperty shall be borne by the Foliage Owner unless otherwise agreed to by the

View Owner.

Appeal to City Council

1t was recognized that there could be an unreasonable View Owner as well as an uncooperative Foliage Owner
so apportionment of costs should be determined by the Arbitrator based on the facts of the case and the level of
cooperation by the parties.
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Procedural Costs

Appellant shall bear the costs of the appeal application including the appeal fee, public
notice cost and any other application costs.*

Restorative Action

g

Cost of restorative actions resulting from an appeal to the City Council shall be apportioned
in the same way as cost of restorative actions pursuant to a decision by the reviewing
authority (Planning Commission).

6. LANDSCAPE

The View Restoration Guidelines Gemmumty—geve#epment—&taﬁ shall prepare include landscape
standards in-the-form-ofadministrative-guidelines to include a hst of nuisance trees that should not be

planted in hillside view areas.

7. EFFECTIVE DATE OF ORDINANCE

The provisions of this article shall become effectwe and be in fuﬂ force and operation at one minute
after twelve o'clock (12:01) A M.on ____ ,2010.

8. TRIAL PERIOD

A report regarding the implementation of this 6rdiﬁar}ce' shall be provided to the Planning Commission
within 24 months of the effective date of the ordinance.

THEEND

2% appellant could be either party so it is recommended appellant pays the procedural costs.
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1. PURPOSE STATEMENT

The intent of this ordinance is to restore and preserve certain views from substantial disruption by
the growth of trees, vegetation, or a combination thereof while providing for residential privacy and
security; maintaining the garden quality of the City; insuring the safety and stability of the hilisides;
and, acknowledging the importance of trees and vegetation in the City as an integral part of a
sustainable environment. It is the further intent to establish a process by which residential property
owners in Trousdale Estates may seek to restore and preserve certain views, with an emphasis on
early neighbor resolution of view restoration issues. It is not the intent of this ordinance to create
an expectation that any particular view or views would be restored or preserved. Itis also the intent
of this ordinance to educate residents to consider view blockage potential before planting foliage.

2. DEFINITIONS

Protectable View T

A Protectable View may include any view of the Los Angeles area basin from a Viewing Area as
defined in this section. The view of the Los Angeles area basin may include but is not limited to city
lights (Beverly Hills and other cities), ocean and horizon. The term “Protectable View” does not
mean an unobstructed panorama of all or any of the above. A Protectable View shall not include
views of vacant land that is developable under the City Code.

View Owner

Any owner of real property in Trousdale Estates that has a Protectable View and who alleges
that the growth of Foliage located on a property within 500 feet of View Owner’s property is causing
substantial disruption of a Protectable View. “View Owner” shall reference one or more owners of
the same property. g

Foliage Owner . :

An owner of real property in Trousdale Estates upon which is located Foliage that is subject to
an action filed pursuant to this Article and which property is within 500 feet of a View Owner’s
property. “Foliage Owner” shall reference one or more owners of the same property.

Viewing Area

An area from which a Protectable View is assessed, located on the level pad'that contains the
Primary Residential Structure. A Viewing Area may be a room of the Primary Residential Structure
at level finished grade, of @ patio, deck or landscaped area at level finished grade that does not
extend beyond the level pad. There may be one or more Viewing Areas on a property. For purposes

! current Code definition of “Level Pad” would apply: “LEVEL PAD: That portion of a site containing level finished
grade. No portion of a site with a slope that is greater than five percent (5%) shall be considered to be part of a
level pad.” Use of the term “level pad” is consistent with the View Preservation section of the Hillside
development standards in the Code. It is noted that “primary residential structure” is not currently defined in the
Code but is defined in this ordinance.
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of this section, a Protectable View shall be determined from a point thirty-six inches (36” above the
finished grade of the level pad.

Primary Residential Structure
The main structure or building on a site zoned for residential use and used or occupied as a
private one-family residence. .’

Protected View
A Protectable View that has been determined by the reviewing authority to merit restoration.

Tree
A woody perennial plant, consisting usually of a single elongate main stem or trunk and many
branches. (tree preservation ordinance) X

Foliage
The aggregate of leaves, branches and trunks of one or more plants. Trees and hedges are
included in the definition of Foliage.

Hedge

A growth of vegetation, cultivated in such @ manner as to produce a barrier to inhibit passage or
to obscure view, which is more than twelve inches (12") in height. Where there are interruptions of
growth by vertical space having a horizontal distance of ;ﬁore than twenty four inches (24") in every
four feet (4'), such growth shall not be consrdered a Hedge Thls definition is not intended to include
individual shrubs, plants, or trees.

Arborist

1. An individual certified as an arborist by the International Society of Arboriculture (ISA),
or 2) ”Consultmg” Arborist as currently listed as a member of the American Society of Consulting
Arborists’.

Forester
An individual licensed in California as a Registered Professional Forester.

Landscape Architect
A landscape architect registered by the State of California.

? Language from BHMC 10-3-402 regarding uses and buildings permitted in R-1 Zones as well language used to
define accessory structure in the Code.

*The first part of this definition is consistent with the City’s Tree Preservation Ordinance; the second part has been
added in consultation with the City’s Arborist as acceptable and allowing more flexibility to applicants. It is
suggested the definition of “Arborist” in the Tree Preservation Ordinance should be revised to be consistent with
this.
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Damage

Any action which may cause death or significant injury to a Tree or which places the Tree in a
hazardous condition or an irreversible state of decline. Such action may be taken by, but is not
limited to, cutting, topping, girdling, poisoning, trenching, grading or excavating within the drip line
of the tree. (language from City’s tree preservation ordinance)

View Restoration Property Survey

An ALTA (American Land Title Association) survey” of the View Owner's site and Foliage Owner's
site including calculation of the Exemption (Safe Harbor) Plane as defined in this Article.

* An ALTA survey is a survey that is prepared to ALTA standards and the survey and resulting legal description of
the property are then insured as a survey endorsement on an owner's title policy.

3
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Tree Survey

A tree survey includes the following information for trees alleged to impair a view and all trees
within the vicinity of the alleged view-impairing trees as determined by a registered Landscape
Architect or Arborist or Forester as defined in this section:

Species of each tree based on scientific name

Tree identifying number and location recorded on a map

Physical measurements of the tree such as height and diameter (tree height shall be measured
pursuant to the City’s Tree Preservation Ordinance) -

Age of the tree ’

Report of overall health and structural condition of the tree

Life expectancy; suitability for preservation

Foliage management recommendations

The survey shall be signed or stamped by the aforementioned professional.

Restorative Action Wt
Any specific steps taken affecting Foliage that would result in the restoration or preservation
of a Protected View. ¥ e

Safe Harbor Plane ~ ‘

The plane defined by a point at the edge of View Owner’s level pad to a point at the maximum
building height of the principal building area of an adjacent down-slope Foliage Owner’s property. For
purposes of this section, “adjacent to” shall include a primary residenée across a street from a View
Owner.

2. EXEMPTION (Safe Harbor Provision)
The pravisions of this section shall not apply to the following:

Foliage, where the highest point of the Foliage is below a Safe Harbor Plane as defined in this section.
[See example below]. The exemption applies to Foliage on properties within 500 feet of View Owner.
Foliage shall be maintained in aecordance with all other zoning code sections and landscape
maintenance standards in the Code.”

* Just because foliage is exempt from this ordinance does not mean it is exempt from being maintained in
accordance with the landscape maintenance, fire and other codes.

4



Draft Framework for View Restoration Regulations with proposed revisions
Draft from June 24, 2010 PC Meeting with revisions for 10-28-10 PC Meeting

TROUSDALE  Troes exempt from

View Restoration Ordinance
PACPERTY UNE PROPERTY UNE
REQUIRED REQUIRED View Owner
$0-FOOT SETBACK -

Trees within this srea

P would be protected

\ Lo Follage Owners

Prepinred by the Planning Departnent

3. PROCEDURES

Violations of the Zoning or Building Code (e.g. hedges that obstruct vehicle sightlines or foliage not
maintained) shall be addressed through \k‘the City’s Code Enforcement Process. All other complaints
received by the City regarding Foliage blocking views in Trousdale Estates shall be addressed through
the procedures in this Article. The procedures in this Article will bg explained in a set of guidelines
prepared by the Comr"nunii:yr Development Department and available to the public.

(A flow chart will be part of the gmdeﬁm} ,

Staff has clarified the process as follows:

y 2
Tt

1. The three-step process prior to Planning Commission review will have little City involvement.

2. Apportionment of costs (fees and restorative costs; staff is developing an apportionment
process wherein some costs may be assigned to Foliage Owner)

3. Enforcement of Planning Commission resolutions: compliance letter and then prosecution

process.
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A)

1)

2)

3)

4)

B)

1)

Initial Neighbor Outreach

View Owner(s) shall notify each Foliage Owner in writing of concerns regarding disruption of
View Owner’s view by trees, foliage or hedges on Foliage Owner’s property. Said notice(s) shall
be on a form provided by the City in the View Restoration Guidelines on file in the City, shall be
signed by the View Owner and shall include a signed statement from the View Owner that View
Owner or View Owner’s representative offers to meet with each potential Foliage Owner. The
notification should clearly identify the remedy sought by View Owner.

Acceptance of Initial Neighbor Outreach by each Foliage Owner shall be voluntary, but each
Foliage Owner shall have no more than 30 daf?from service of written request to respond to
View Owner unless otherwise extended by Viey' Owner. Failure to respond shall be considered
rejection by Foliage Owner. The notification should be followed by discussions between View
Owner and each Foliage Owner to attempt to reach a mutually agreeable solution.

If View Owner and Foliage Owner are unable to resolve the matter, View Owner may proceed
with a mediation process. To participate in the mediation process, View Owner shall submit to
the City proof of Initial Neighbor Outreach in the form of a gertified letter and mailing receipt to
each Foliage Owner (a return receipt requires the recipient’s signature; what if the recipient
does not want to sign? boe,s this hold up the process?). If a Foliage Owner did not respond to
the notice or-declined to diseuss the matter, View Owner shall complete a signed affidavit to
that effect.

If, pursuant to an agreement between View Owner and a Foliage Owner, View Owner or Foliage
Owner may damage or remove, or cause to be damaged or removed, any protected tree as
defined in Section 10-3-2900 of the BHMC on his/her property, a tree removal permit must first
be obtained in accordance with the requirements of BHMC 10-3-2900. (Consider stating once
for each of the three steps prior to Plenning Commission review rather than including as part
of each step.)

Mediation

If agreement is not reached through the Initial Neighbor Outreach process, View Owner shall
contact a Mediator as set out in the View Restoration Guidelines on file in the City. View Owner
shall notify each Foliage Owner of an offer to mediate by certified letter(s) and return receipt to
each Foliage Owner as well as an affidavit(s) if required (See A2 above) The notice shall clearly
identify the remedy sought by View Owner. View Owner shall also cause a notice to be mailed
to all addresses within 500 feet of the exterior boundaries of View Owner’s property advising
other potential View Owners that mediation is sought with certain Foliage Owner(s) and that
each other potential View Owner has forty-five days (45 days) to indicate an intention to

6
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participate in a view restoration process with certain Foliage Owners. View Owner shall use a
mapping service from a list provided by the City to certify the addresses.’

2) Information recommended to be submitted by View Owner and each Foliage Owner to the
Mediator will be in the View Restoration Guidelines on file in the City.

3) The City offers a mediation process that the parties may use; or, parties may meet on their own
or choose their own mediator. Acceptance of mediation by each Foliage Owner shall be
voluntary, but each Foliage Owner shall have no more than 30 days from service of written
request for mediation to accept or reject the offer of mediation, unless otherwise extended by
View Owner. Failure to respond shall be considered rejection. Each mediation session may
involve one View Owner and one or more Foliage Owners at the discretion of the parties
involved. R

4) The mediator shall not have the power to issue binding orders for restorative action but shall
strive to enable the parties to resolve their dispute(s) at this stage. If an agreement is reached
between the parties as a result of mediation, the mediator will encourage the participants to
prepare and can assist in the preparation of a private agreement(s) for the parties to sign.

5) If, pursuant to an agreement between View Qwner and Foliage Owner, View Owner or Foliage
Owner may damage or remove, or cause to be damaged or removed, any protected tree as
defined in Section 10-3-2900 of the BHMC on his/herk‘pAroperty, a tree removal permit must first
be obtained in accordance with the req uirementsfd} BHMC 1(}3-2900.

® In reviewing the recent view preservation ordinance just adopted by Rolling Hills Estates, staff realized there is
potential for duplicative or repetitive view restoration actions against one Foliage Owner. Rolling Hills Estates
addresses this by requiring View Owner to notify other potential View Owners who may have an issue with the
same Foliage Owner and to attempt to consolidate cases involving the same Foliage Owners. Potential View
Owners who do not participate at that time, are precluded from bringing action against that Foliage Owner for two
years. | need to work on the language but hopefully you understand the concept.

7
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<)

1)

2)

3)

4)

Non-binding Arbitration

in those cases where the parties are unable to reach agreement through the Initial Neighbor
Outreach process or through the Mediation process, View Owner shall offer by written notice to
each Foliage Owner to submit the dispute to Non-Binding Arbitration. Said notice(s) shall be on
a form provided by the City in the View Restoration Guidelines, shall be signed by the View
Owner and shall include a signed statement from the View Owner that View Owner or View
Owner’s representative offers to participate in Non-Binding Arbitration with each potential
Foliage Owner. Foliage Owner shall have thirty days from'se,rvice of notice to accept or reject
non-binding arbitration. If accepted, the parties shall agree on a specific arbitrator within
twenty-one days. If one or more of the parties is unable to agree on an Arbitrator within this
period of time, the City’s on-call Arbitrator shall be retained. Arbitration may involve one View
Owner and one or more Foliage Owners at the discretion of the péi’ties involved. If non-binding
arbitration is rejected by a Foliage Owner, the Arbitrator shall pr‘océéd with review, using the
available information.

Information to be submitted by View Owner and Foliage Owner to the arbitrator will be in the
View Restoration Guidelines on file in the City.  The Arbitrator may request additional
information at the Arbitrator’s discretion, with costs associated with the additional information
to be borne by View Owner.

The arbitrator shall use thé\*provisions of this chapter to reach a fair resolution of the dispute in
accordance with the Beverly Hills Municipal Code and shall submit a complete written report to
View Owner and each Foliage Owner. This report shall include the arbitrator’s conclusions with
respect to the required findings in this section, a list of all mandated restorative actions, a
schedule by which the mandates must be completed, and the allocation of the costs for foliage
removal among the various parties. View Owner shall file copies of the arbitrator’s report with
the City Clerk and the Director of Community Development.

If, pursuant to an agreement between View Owner and Foliage Owner, View Owner or Foliage
Owner may damage or remove, or cause to be damaged or removed, any protected tree as
defined in Section 10-3-2900 of the BHMC on his/her property, a tree removal permit must first
be obtained in accordance with the requirements of BHMC 10-3-2900.

4. VIEW RESTORATION PERMIT With Public Hearing’

7 staff considered whether View Restoration could be handled as a Trousdale R-1 Permit but since View
Restoration does not deal with development standards (as does the existing View Preservation standard in the
Hillside Area) staff felt it was more appropriate to create a separate permit (could be BHMC 10-3-2610) that would
be referenced in the Trousdale development standards. Staff has suggested the term “View Restoration” so as to
distinguish foliage obstructing views from View Preservation (structures potentially obstructing views).

8
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A. View Restoration Permit:

Notwithstanding any other provision of this chapter, upon application by a property owner in a form
satisfactory to the Director of Planning and Community Development, the reviewing authority may
issue a View Restoration Permit to a View Owner with a protectable view as defined in this section
where the protectable view is substantially disrupted from the viewing area by trees, foliage or
hedges as defined in this section and the Planning Commission can make all of the findings as stated
in this section.

B. Reviewing Authority:

The reviewing authority for a View Restoration permit application shall be the Planning Commission.

C. Application:

Application for a View Restoration permit shall be iﬁ“w‘\riling on a form prescribed by the director
and shall include but not be limited to the following information:

1)

Proof that View Owner has completed the folldwlng procedures as required in
this section:. R s

Initial Neigh:bor Reconciliation, and
Mediation, and
Non-Binding Arbitration;®

2) A copy of the Arbitrator’s Report
3) Clearly identify the remedy sought by View Owner.

4) Tree/ALTA Survey(s) documenting that the subject foliage is within 500 feet of View
Owner’s property and is growing above the exemption (safe harbor) plane.

if an applicant does not submit the necessary information and the application remains
incomplete for six (6) months, the director shall deny the application without prejudice, and
shall provide notice to the applicant of that determination.

Once application has been received, City shall send a formal notice to Foliage Owner including a
copy of the application, information about the process and an invitation to have staff and the
reviewing authority visit the Foliage Owner’s property with the Foliage Owner’s approval.

% \f the parties entered into an agreement at some point in this process but that agreement has been violated and
the View Owner seeks remedy, the parties would begin the process again at the step above the step at which they
were able to reach an agreement.
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D. Public Hearing Notice:

The reviewing authority shall hold a public hearing concerning each application for a View
Restoration permit.

Notice of any hearing held pursuant to this section shall be mailed, at least thirty (30) days prior to
such hearing, by United States mail, postage paid, to the applicant and all owners and residential
occupants of property within three hundred feet (500’) of the subject property, as shown on the
latest equalized assessment roll.

E. Public Hearing

The reviewing authority may, at its discretion, require the review or additional review of any case by
a qualified soils engineer, landscape architect, arborist or other appropriate professional with the
initial? costs to be borne by the View Owner.

F. Restrictions and Conditions: ;
3

in approving a View Restoration Permit, the reviewing authority may impose such restrictions or
conditions, including restorative actions, as it deems necessary or proper to satisfy the findings
required for such permit.

G. Effective Date
Any decision of the reviewing authority made pursuant to this section takes effect fourteen (14)

days from the notice of decision, unless an appeal is filed. If appealed, then the effective day is the
date on which the City Council acts.

2 L
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H. Appeals:

Any decision of the reviewing authority made pursuant to this section may be appealed to the City
Council by the View Owner or the Foliage Owner pursuant to the provisions set forth in Title 1,
Chapter 4, Article 1 of this Code. The appeal period shall commence at the date of mailing of the
Notice of Decision.

l. Time for Exercise of Rights:

The exercise of rights granted in such approval shall be completed within 60 days of a decision
unless extended by written mutual agreement of the View Owner and Foliage Owner or unless
restorative actions required pursuant to the decision should be postponed for the health of trees or
foliage pursuant to the tree survey or an arborist’s rpr‘rt.

J.  Required Findings:

Reviewing Authority may approve °the issuance of a View Restoration Permit if it makes all of the

following findings: T £ N

1) View Owner has fully complied with the Initial Neighbor Reconciliation, Mediation and Non-
Binding Arbitration procedures of this section: ‘

2) View Owner’s protectable view is substantially disrupted by Foliage on Foliage Owner’s property
that is not exempt under Paragraph 2 of this section. The following criteria shall be considered
in determining whether or not @ protectable view is substantially disrupted:

Alternative 1

An assessment of protectable views, individually and in combination, and the relative
importance of each protecfable view at issue. A determination of relative importance is
made by balancing the nature of the protectable view and the importance of the viewing
area. If a View Owner’s propert\} has multiple protectable views and some protectable
views are found to be substantially disrupted but other protectable views are found not to
be substantially disrupted, it may be found that the totality of the protectable views are not
substantially disrupted. (The definition of “protectable view” is found on page 1 of these
draft guidelines. The term “protected view” on page 2 is intended to refer to a viewing area
that has been determined by the reviewing authority to merit restoration. This term would
be used in a Planning Commission resolution requiring view restoration.)

Alternative 2

° See “F” in this section; it is typical of how the City’s has crafted ordinances.
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Draft Framework for View Restoration Regulations with proposed revisions
Draft from June 24, 2010 PC Meeting with revisions for 10-28-10 PC Meeting

3)

4)

5)

6)

An assessment of all protectable views, individually and in combination, and the relative
importance of each protectable view. If a View Owner’s property has multiple protectable
views and some protectable views are found to be substantially disrupted but other
protectable views are found not to be substantially disrupted, it may be found that the
totality of the protectable views are not substantially disrupted.

i) Foliage Position within a Protectable View. Foliage located in the center of a Protectable
View is more likely to be found to substantially disrupt a view than Foliage located on the
Protectable View’s periphery.

ii) Hedges within a Protectable View. Hedgesas defined in Section 10-3-100 are more likely to
be found to substantially disrupt a view than are individual trees.

iii) View Diminished by other factors. The ﬁxtgnt to which the view has been or is diminished
by factors other than private Foliage such as public Foliage or structures.

iv) The view most often observed by the occupanfsof the property.

Foliage to be removed is located on Foliage Owner’s property, any part of which is within 500
feet of View Owner’s property.

The proposed trimming, removal or removal with replacement of foliage will balance the
reasonable expectation of view restoration for View Owner with the reasonable expectation of

privacy and security of Foliage Owner '°(R-1 Design Review Permit language).

Trimming, removal or removal with replacement of foliage on Foliage Owner’s property will not
have a substantial adverse impact on stability of a hillside, drainage of the property, erosion
control, energy usage (loss of shade) or on biological resources such as wildlife habitat.

Removal of a protected tree as defined in 10-3-2900 will not:

A. adversely affect the neighboring properties or the general welfare or safety of the
surrounding area; and

B. adversely affect the garden quality of the city. (current tree preservation ordinance)

Restorative Actions

1% Should this finding consider whether Foliage provides privacy to any property other than Foliage Owner’s
property?
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The Planning Commission may, as a condition of a View Restoration Permit, require Restorative
Actions, which may include, but are not limited to the following:

1.

L.

Trimming, culling, lacing, or reducing Foliage to a height or width to be determined by the
Reviewing Authority."

Requiring the complete removal of the foliage when the reviewing authority finds that the
trimming, culling, lacing, or reduction of the foliage is likely to kill the foliage, threaten the public
health, safety or public welfare, or will destroy the aesthetie value of the foliage that is to be
pruned or reduced. Removal of a healthy tree not on alist of nuisance trees maintained by the
City is to be avoided unless the reviewing authority detérmines such removal is necessary to
restore a protected view in accordance with the findings.

Requiring replacement foliage when the reviewing authority finds that removal without
replacement will cause a significant adverse impact on a) the public'health, safety and welfare,
b) the privacy of the property owner, c) shade provided to the dwelling. or property, d) the
energy efficiency of the dwelling, ) the stability of the hillside, f) the health er viability of the
remaining landscaping, or g the integrity of the landscape plan.

NOTE: Adding language that would indemnify the City for any negative impacts resulting from
restorative actions.

Notice of Decision: ‘ a
2 5

A. Written Decision Required: The action taken;by the reviewing authority shall be set forth in
writing.

B. Notice of Decision: Within five (5) days after the issuance of a decision by the reviewing authority,
the director shall cause @ gopy of the decision to be mailed, through the United States mail, postage
prepaid, to each of the following persons:

1. View Owner, using the mailing address set forth in the application;

2. Each Foliage Owner as/listed on a current Tax Assessor’s roll.

1 \nformation about each of these practices along with graphic representations will be part of administrative
guidelines prepared by staff.

2 The Subcommittee discussed requiring a notice of decision that the City would record against each property
involved There are legal problems with this so the ordinance will contain language making the property owner
responsible for informing future owners of a view restoration resolution.
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The failure of the person addressed to receive a copy of the decision shall not affect the validity or
effectiveness of any decision.

Decisions regarding view restoration shall be binding on the property and on all future property
owners and such decisions must be disclosed by the each owner to subsequent owners of the

property.
5. APPORTIONMENT OF COSTS

Initial Neighbor Outreach

Procedural Costs

Any costs associated with obtaining inforrna“\t“iqn, mailing the required notice or preparing an
agreement shall be borne by the ViewOwnef.

%

Restorative Action

Cost of restorative actions agreed upon by the View Owner and Foliage Owner shall be
borne by the View Owner unless otherwise agreed to by the Foliage Owner. All restorative
actions must be performed by a licensed and bonded tree or landscape service unless
mutually agreed upon by the View Owner and Foliage Owner. Cost of subsequent
maintenance of trees, foliage, hedges on Foliage Owner’s prdperty shall be borne by Foliage
Owner, unless otherwise agreed to by the View Owner.

Mediation
Procedural Costs

The City will provide up to three hours of free mediation cost for each application.”® The
parties may elect to continue mediation beyond three hours with the cost borne by the
View Owner unless otherwise agréed to by the Foliage Owner. If the parties elect to choose
their own mediator, the cost shall be borne by the View Owner unless otherwise agreed to
by the Foliage Owner. The View Owner shall pay for the cost of a tree survey of the Foliage
Owner’s property if such a survey is performed by the View Owner and shall bear costs
associated with preparation of a mediation agreement, unless otherwise agreed to by the
Foliage Owner.

Restorative Action

B Any proposed expenditure of City funds will need to be approved by City Council.
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Cost of restorative actions agreed upon by the View Owner and Foliage Owner shall be
borne by the View Owner unless otherwise agreed to by the Foliage Owner. All restorative
action must be performed by a licensed and bonded tree or landscape service unless
mutually agreed upon by the View Owner and Foliage Owner. Cost of subsequent
maintenance of trees, foliage, hedges on the Foliage Owner’s property shall be borne by the
Foliage Owner unless otherwise agreed to by the View Owner.

Non-Binding Arbitration

Procedural Costs

The cost of the arbitrator and preparation of the arbitrator’s report shall be borne by the
View Owner unless otherwise agreed to by the Foliage Owner. The View Owner shall pay
for the cost of a professional report such as a tree survey of the Foliage Owner’s property if
such a survey is performed by thé‘ View Owner and shall bear costs associated with
preparation of an agreement as a result of arbitration unless otherwise agreed to by the
Foliage Owner. '

Restorative Action

Cost of restorative actions in the Arbitrator’s repo‘r‘t or.in an agreement resulting from
arbitration shall be apportioned by the Arbitrator pursuant te a formula determined by the
City. If the Arbitrator determines both parties have participated in the process in good faith,
the cost of restorative actions shall be borne all or in large part by the View Owner. [f the
Arbitrator determines one or both parties have not participated in the process in good faith,
the Arbitrator shall.apportion the costs accordingly.” Al restorative action must be
performed by a licensed and bonded tree or landscape service unless mutually agreed upon
by View Owner and Foliage Owner. Cost of subsequent maintenance of trees, foliage,
hedges on Foliage Owner’s property shall be borne by Foliage Owner unless otherwise
agreed to by the View Owner.

APPORTIONMENT OF COSTS for View Restoration permit with public hearing
(Staff is drafting an apportionments procedure)

View Restoration Permit with Public Hearing

Procedural Costs

Y1t was recognized that there could be an unreasonable View Owner as well as an uncooperative Foliage Owner
s0 apportionment of costs should be determined by the Arbitrator based on the facts of the case and the level of
cooperation by the parties.
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View Owner shall bear the up-front cost of application fees including the tree survey and the
cost of any other information requested by the reviewing authority. Foliage Owner shall
reimburse View Owner if Foliage Owner did not agree to restorative actions in Arbitrator’s
report and reviewing authority requires removal of the same or more trees, foliage or
hedges as indicated in Arbitrator’s report. Foliage Owner shall not reimburse View Owner if
Arbitrator’s report and reviewing authority required no restorative action.

Restorative Action

Cost of restorative actions shall be borne by View Qwner unless Foliage Owner did not agree
to restorative actions in Arbitrator’s report and reviewing authority requires removal of the
same or more trees, foliage or hedges as indicated in Arbitratoﬂs report in which case (Need
to add an apportionment scheme here). If Arbitrator’s report determined that no
restorative action needed to be taken and the reviewihg'f,\authority determines some
restorative action should be taken, cost of restorative action shallbeborne by View Owner.
All restorative actions must be performed by a licensed and bonded tree or landscape
service unless mutually agreed upon by the View Owner and Foliage Owner. Cost of
subsequent maintenance of tréeif., foliage or hedges on the Foliage Owner’s property shall
be borne by the Foliage Owner unless otherwise agreed to by the View Owner.

Appeal to City Council

Procedural Costs

v

Appellant shall bear the costs of the appeal application including the appeal fee, public
notice cost and any other application costs, ™

/Restorative Action

Cost of restorative actions resulting from an appeal to the City Council shall be apportioned
in the same way as €ost of restorative actions pursuant to a decision by the reviewing
authority (Planning Commission).

6. LANDSCAPE

The View Restoration Guidelines shall include landscape standards to include a list of nuisance trees that
should not be planted in hillside view areas.

s Appellant could be either party so it is recommended appellant pays the procedural costs.
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7. EFFECTIVE DATE OF ORDINANCE

The provisions of this article shall become effective and be in full force and operation at one minute
after twelve o'clock (12:01) A.M. on , 2010.

8. TRIAL PERIOD

A report regarding the implementation of this ordinance shall be provided to the Planning Commission
within 24 months of the effective date of the ordinance.

THE END
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VIEW RESTORATION PROCESS
DRAFT

Foliage/View obstruction complaint in Trousdale Estates; Staff to Determine:

A. Foliage Maintenance/Hedge Issue OR B. View Obstruction Issue

g

Code Enforcement
{Current Administrative Penalty process) | View Restoration Process

If not a code violation, offer option of View (New Process)
Restoration Process if appropriate :

View Restoration Process Guidelines:
Provided by Community Development Staff and available online

and at public counter; contains detailed instructions, graphics,
forms and contacts to guide residents through process

 Private Agreement Process

g P

; Residents are ;/ Initial Neighbor Outreach

. encouraged . Parties attempt to resolve conflict themselves using Guidelines

! to use the ‘

( guidelines to

i resolve issues.

A Planning
Commission

. public hearing
cannot be
scheduled _
unless this ﬂ
p!'ocess is . D A T - R
completed.

-View Owner sends certified notice to Foliage Owner(s)
-Foliage Owner has 30 days to respond
-Parties Meet

View Owner responsible for costs
No professional reports required
Agreement —» Process Ends
No Participation or No Aereement: —» Mediation

o

Mediation
Neutral third party facilitates conflict resolution

F
4
¢

£

!

;

¢

i

:

A A R A

-City offers 3 hours free mediation; View Owner contacts Mediator
-View Owner sends certified notice to Foliage Owner(s)/30-days
-Parties Meet

View Owner responsible for costs

No professional reports required

Agreement —p Process Ends
No Participation or No Agreement —» Non-Binding Arbitration



View Restoration Process Flow Chart
August 30, 2010
Page |2

Non-Binding Arbitration
Neutral legal professional reviews evidence; provides report

-If no agreement on arbitrator reached, use City’s Arbitrator
-Arbitrator shall visit all sites if permitted by owners
-Arbitrator renders written decision whether all parties participate or not

Agreement 5 Process Ends
No Participation or No Agreement — Planning Commission Hearing

Restorative Action/Enforcement

If parties come to an agreement at any point during the above process but one or more party is not
satisfied with disposition of the agreement, parties may seek a civil remedy (Superior Court); the City
will not enforce private agreements. Alternatively, an applicant may choose to continue with the View
Restoration Process at the step beyond the last step completed provided certain deadlines are met.

" Public Hearing Process

Planning Commission
Formal Application includes:
Proof that View Owner has completed the following procedures as required in this section:

Initial Neighbor Reconciliation, and
Mediation, and
Non-Binding Arbitration; A copy of the Arbitrator’s Report.

Tree/Land Survey(s) showing subject foliage is within 500" and above safe harbor line

Planning Commission may approve a View Restoration Permit if findings can be made.
Planning Commission may request any professional reports needed to render decision
Restorative Actions shall be determined by Planning Commission

Planning Commission allocates costs among parties pursuant to formula in Code. All maintenance
of foliage on Foliage Owners’ property subsequent to restorative actions is to be performed and
paid for by Foliage Owner unless otherwise agreed to by View Owner.

; Council
, CRV Resolution Enforcement

Appellant shall bear cost of fee; cost of .
o cti hall be det iaed) Resolutions would be enforced by an
RREEEEE AcTions Snak De GEterines. = on-call code enforcement consultant,

the same way as at PC reimbursed through fees
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NOTICE OF PUBLIC HEARING

DATE: Thursday, October 28, 2010
TIME: 1:30 p.m., or as soon thereafter as the matter may be heard
LOCATION: Commission Meeting Room 280 A

Beverly Hills City Hall

455 North Rexford Drive

Beverly Hills, CA 90210

The Planning Commission of the City of Beverly Hills, at its regular meeting on Thursday,
October 28, 2010, will hold a public hearing beginning at 1:30 p.m. or as soon thereafter as the
matter may be heard, to consider:

An ordinance of the City of Beverly Hills amending the Beverly Hills Municipal
Code to establish regulations regarding the restoration and maintenance of
certain defined views from single-family residential property in the Trousdale
Estates area of the City that are substantially impaired by certain foliage
maintained on other private property or properties. Trousdale Estates is defined
in the Zoning Code as all property located north of Doheny Road and east of
Schuyler Road, except that land zoned R-1.X, and that portion of Lot A of the
Doheny Ranch tract northwesterly of tract numbers 24485 and 24486, commonly
referred to as the Greystone Mansion property.

Department of Community Development, 455 N. Rexford Drive, Beverly Hills, California 90210 p (310) 285-1141 f(310) 858-5966 BeverlyHills.org



Notice of Public Hearing

Trousdale View Restoration Ordinance
October 28, 2010

Page 2 of 2

This Ordinance would be a first step in a process to review view restoration in Trousdale Estates
and the Hillside Area of the City. The Planning Commission, at a future meeting, will separately
consider the appropriateness of similar regulations for the Hillside Area of the City. Any
Planning Commission recommendation regarding a draft ordinance would be forwarded to the
City Council for its consideration at a duly noticed public hearing.

This project has been assessed in accordance with the California Environmental Quality Act
(CEQA), the State CEQA Guidelines, and the environmental regulations of the City, and no
significant unmitigated environmental impacts are anticipated; therefore, a negative declaration
is being prepared, subject to review by the Planning Commission. A Notice of Intent to Adopt a
Negative Declaration was issued on June 11, 2010, and a period for public comment on the
environmental documentation ran from June 18, 2010 through July 8, 2010.

Copies of the staff report, initial study and Negative Declaration, and all documents referenced
in the Negative Declaration will be available in the Planning Division on Friday, October 22,
2010 and can be reviewed by any interested person at 455 N. Rexford Drive, Suite 100, Beverly
Hills, CA 90210. Copies of the documents will also be available on the same date for review in
the Beverly Hills Public Library Reference section. Any interested person may attend the
hearing and be heard or present written comments to the Commission.

If you challenge the Commission’s action in court, you may be limited to raising only those
issues you or someone else raised at the public hearing described in this notice, or in written

correspondence delivered to the City, either at or prior to the public hearing.

If there are any questions regarding this notice, please contact Michele McGrath in the
Community Development Department at 310.285.1 135 or at mmcgrath@beverlyhills.org.

]oéléthan Lait, AICP, C/‘y Planner Published: October 15, 2010




