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A RESOLUTION OF THE COUNCIL OF THE CITY OF BEVERLY
HILLS STATING THE CITY’S POSITION CONCERNING THE
ACCELERATION OF ISSUANCE OF ADDITIONAL MEASURE E
BONDS BY THE BEVERLY HILLS UNIFIED SCHOOL DISTRICT

1. Resolution
2. School District Response Letter Dated August 2, 2013
3. Letter to the School District dated July 11, 2013
4. City Attorney Memo dated July 12, 2013

RECOMMENDATION

Staff recommends the City Council considers the position stated in the resolution and
decides whether to adopt it as presented, amend it as deemed appropriate, or take no
action.

INTRODUCTION

The City Council at its
resolution and inquired
outlined in the attached
to adopt the resolution
questions raised and
suggested the item be
allow the Vice Mayor
discussions.

meeting of July 16, 2013 discussed adoption of the attached
about the responses from the School District to the questions
letter. Majority of the Council indicated that they were not ready
as presented before hearing from the School Board on the

having the opportunity to respond accordingly. The Mayor
brought back for reconsideration at the August 6, 2013 and to
who was not present at that meeting to participate in the

Attached, is a letter dated August 2, 2013 from the School District responding to the
questions raised in the above referenced City letter. The response indicates that School
District staff are currently investigating and determining the time frame in which a
replacement measure can be placed on the ballot. According to the District, if the
replacement measure does not pass and no further action is taken by the Board, the
principle effect of the approved resolution by the Board was to make a one-year
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accelerated payment on existing debt service and a following reduction in tax
assessment for 2014-201 5. Responses to the questions in the City’s letter are outlined in
the same order.

DISCUSSION

After discussion of this item at its July 2, 2013 meeting the City Council requested that a
resolution be brought forth for consideration. The resolution was requested in response
to concerns expressed by the City Council and members of the public over the change
to the tax rates which was considered and approved by the Beverly Hills Unified School
District (BHUSD) Board in order to pay for the anticipated issuance of additional
Measure E bonds. The Board, at its meeting on June 25, 2013, adopted a resolution
asking the County to increase the tax rates to facilitate the sale of up to $95m of
Measure E bonds for 201 3-2014. This rate would be in addition to the tax rates currently
being assessed to pay bonds issued under Measures K and S. At the same time, the
Board directed its staff to place a new replacement bond measure on the ballot in
November or March 2014.

As stated in the attached resolution, Measure E was passed by the voters in 2008 and it
authorized the issuance of up to $334m in bonds intended for upgrades of school
facilities to provide a safe, secure and technologically updated environment for the
students. When the measure was passed anticipated tax rates were projected to be
close to $50 per $100,000 of assessed value.

The attached resolution states that the City Council does not support the Board’s
decision to accelerate the issuance of the bonds without voter approval. The resolution
also urges the Board to rescind its request for adjusting the tax rate until such time as
the voters decide on a replacement bond measure anticipated to be placed on the ballot
in November 2013 or March 2014.

Finally, the City Council requested that the City Attorney’s Office provide a memorandum
explaining the potential options available to the City and residents who wish to challenge
the School Board’s decision. That memorandum is also attached. It should be noted
that in order to place an item on the ballot for the November 5, 2013 consolidated
election, a resolution requesting the election has to be adopted and forwarded to the
County by August 9, 2013. The cost for an election on one measure is estimated to be
about $93,000.

FISCAL IMPACT

No fiscal impacts are anticipated.

Jeffrey Kolin
Approved By
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A RESOLUTION OF THE COUNCIL OF THE CITY OF BEVERLY HILLS
STATING THE CITY’S POSITION CONCERNING THE

ACCELERATION OF ISSUANCE OF ADDITIONAL MEASURE E BONDS
BY THE BEVELRY HILLS UNIFIED SCHOOL DISTRICT

RECITALS

WHEREAS, in November 2008, voters in the Beverly Hills Unified School District (the
“School District”) approved Measure E, which authorized the School District to issue up to
“$334 million in bonds at legal interest rates subject to mandatory audits, independent citizens’
oversight without an estimated increase in tax rates”.

WHEREAS, in 2009, the School District issued its first series of bonds under the
Measure E authorization in the amount of $72,044,664, leaving $261,955,336 authorized but
unissued.

WHEREAS, subject to a future vote of the Board of Education of the School District (the
“Board”), the School District intends to issue a second series of Measure E bonds during fiscal
year 20 13-14 in an estimated amount of up to $95 million.

WHEREAS, at its recent June 25, 2013 meeting, the Board adopted a resolution
requesting the County to adopt a tax rate sufficient to pay the debt service on up to $95 million
additional Measure E bonds expected to be issued in Fiscal Year 20 13-14.

WHEREAS, the tax rate is expected to increase in order to pay the additional Measure E
bonds. This rate is in addition to the tax rates currently assessed for Measure K and Measure S
indebtedness.

WHEREAS, the School District Board directed staff to place a new bond measure on the
ballot to replace the Measure E authorization in the upcoming November or March elections.

WHEREAS, the City Council desires to state the City of Beverly Hills’ position
regarding the acceleration of the issuance of additional Measure E Bonds which would have the
effect of increasing property tax rates.

NOW THEREFORE, the City Council of the City of Beverly Hills hereby finds, determines and
resolves as follows:

Section 1. The City Council declares that the City Council does not support the
acceleration of the issuance of additional Measure E bonds which would have the effect of
increasing property tax rates until such time as the voters approve such acceleration through an
advisory election or otherwise authorize the issuance of additional or replacement bonds. The
City Council further urges the Board to rescind their direction to the County Board of
Supervisors to adjust the tax rates for 2013-2014 until such time as the voters approve the
upcoming new bond measure.



Section 2. The City Clerk shall certify to the adoption of this Resolution and shall cause
this Resolution and his certification to be entered in the Book of Resolutions of the Council of
the City.

Adopted:

JOHN A. MIRISCH
Mayor of the City of
Beverly Hills, California

ATTEST:

(SEAL)
BYRON POPE
City Clerk
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*k***
Beverly Hills
Unified School District
CREATING A WORLD CLASS EDUCATION

255 S. Lasky Drive, Beverly Hills CA 90212 (310)551-5100

August 2, 2013

Mr. Jeff Kolin
City of Beverly Hills
455 North Rexford Drive
Beverly Hills, CA 90210

Background:

On June 25, 2013, the Board of Education voted to approve a resolution directing staff to prepare
financial projections anticipating the acceleration in the 2013-2014 fiscal year of Measure E Bond
sales to the maximum amount allowed under Proposition 39 ($95 million) and to request that the
County Board of Supervisors establish an associated tax rate for the 2013-14 fiscal year. In the same
motion, the Board also directed staff to prepare for a bond measure intended to replace Measure E.

The Board of Education and District staff are currently investigating and determining the time frame in
which the new Measure could be put to the voters of the City of Beverly Hills. The motion made and
approved 4-1, was clear in that the new Measure, should it pass, would take the place in lieu of
Measure E; and Measure E, through the ballot Measure would be defunct and no longer in effect.

To further elaborate, the Board of Education understands, at this time, that without further action on
the part of the Board, should the proposed new ballot Measure not pass, Measure E would remain in
effect. And at this time, with the effective tax rate for 2013-14 having been accelerated, no
acceleration of any future years would be in place.

Hypothetically, should a replacement Measure not pass, and the Board not take further action, the
principle effect of the approved resolution was to make a one-year accelerated payment on existing
debt service and as such, property taxpayers could expect, in 2014-15 a reduction in tax due potentially
resulting in a zero tax assessment connected to Measure E for the 2014-15 fiscal year. One could look
at the current action of the Board as making a one year advance payment on Measure E debt service in
the event no further action by the Board is taken AND the yet to be calendared and fully formulated
ballot Measure does not pass.

Again, part of the approved motion and accompanying resolution of the Board of Education was to
direct staff to prepare a new replacement bond Measure for the ballot to take the place of Measure E.

City Council Questions:

We will now endeavor to best answer the questions asked in City Manager Kolin’ s letter of July 17,
2013:

Board of Education President-Jacob (Jake) Manaster Vice President-Noah Margo, Brian David Goldberg, Ph.D., Lisa Korbatov, Lewis Hall
Administrative Staff Superintendent-Gary W. Woods, Ed.D., Chief Administrative Officer-Dawnalyri Murakawa-Leopard, Ed.D.

Chief Academic Officer-Jennifer Tedford, EdO.
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Unified School District
CREATING A WORLD CLASS EDUCATION

255 S. Lasky Drive, Beverly Hills CA 90212 (310) 551-5100

1. Has the County acted on the Board’s request to adjust the rates? Will that be done at a
County Board meeting and if so when is that anticipated to happen?

The District has, in accordance with the action taken by the Board of Education, submitted the Board
of Education approved resolution. The County has confirmed receipt based upon staffs financial
projections and based on the anticipated acceleration of Measure E bond sales in accordance with
Proposition 39. Further, the request that the County Board of Supervisors establish an associated tax
rate for the 2013-14 fiscal year has been confirmed by County staff. The projected tax calculations
will likely formally be submitted to the Board of Supervisors for approval in August. At this time
there are indications from the County that it has already run its projected tax calculations in
conjunction with assessed valuations and has prepared them for submittal to the County Board of
Supervisors for approval. The Board of Education does not have a confirmed date for formal approval
by the County Supervisors. Supervisor meetings usually occur weekly. Generally all assessed property
taxes across the entire County are approved collectively at one meeting for the entire fiscal year to
allow timely noticing of taxes due.

2. Is the District willing to rescind its request to the County to increase the tax rate and not issue
additional Measure E bonds until the outcome of the election is known?

The District cannot withdraw its request after projected tax calculations are submitted to the County
Board of Supervisors. To date no Board of Education member has requested to revisit the resolution.

3. Is the county obligated to proceed with the original request if the Board withdraws its
request?

As stated above, the District cannot withdraw its request after projected tax calculations are submitted
and confirmed by County staff for approval of the County Board of Supervisors.

4. How much of the $95m in potential bond funds is the Board expecting to issue before the
replacement ballot measure is considered by the voters?

The Board of Education has not discussed an amount for a bond issuance this year. Any bond issuance
and sale is subject to market conditions, rating, prevailing investment rates of return, demand, Board of
Education objectives in keeping with Measure E priorities, current and revised construction schedules,
projects already in progress under Measure E, and other options that might have a bearing on the
decision.

Hypothetically the Board of Education could issue $0 in bonds or up to $95 million.

Of importance and for some consideration by the City Council and taxpaying community might be that
the Board of Education chose to forgo an authorized and planned sale of approximately $44 million in

Board of Education President-Jacob (Jake) Manaster, Vice President-Noah Margo, Brian David Goldberg, Ph.D., Lisa Korbatov, Lewis Hall
Administrative Staff Superintendent-Gary W. Woods, Ed.D., Chief Administrative Officer-Dawnalyn Murakawa-Leopard, Ed.D.

Chief Academic Officer-Jennifer Tedford, Ed.D.
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bonds under Measure E in 2012-13 (last fiscal year) in an effort to complete better defined plans for
Measure E funds and resolve and make certain geologic, mechanical and engineering determinations as
related to the needs at each school site and the suitability in particular of the high school for future
building. The City Council may recall the suitability to build and renovate at the high school campus
came under question by the Metropolitan Transportation Authority. The California Geological Survey
has since cleared the site for future building and removed concern over active faulting.

5. How will the new State law (AB 182) if passed impact the remainder of the bonds to be issued?

The resolution passed by the Board of Education was designed to be AB 182 compliant. Further, all
the scenarios for bond issuance that were presented at the multiple Town Hall meetings and in the
widely circulated printed Informative, were designed to be AB 182 compliant. As such the passage of
AB 182 would not require changes or action on the part of the Board of Education.

6. What will the District’s position be on the acceleration and issuance of additional Measure E
bonds if the measure placed before the voters does not pass?

The Board of Education has not discussed what position it will take on additional acceleration and
issuance of additional Measure E bonds in the event that the new Measure does not pass. As stated
above, various scenarios were presented at the June Town Hall meetings and in the circulated Measure
E Bond Informative.

If the replacement Measure does not pass, without further Board of Education action, the Board could
continue on the pre-existing Measure E bond sale schedule for 2014-15 and beyond, which would be in
keeping with the estimates originally presented in Measure E that attempted but failed to maintain the
tax rate of $49.71 per $100,000 of Assessed Valuation to the extent possible. This schedule would
result in a significant delay in the District’s ability to correct a long and substantial list of safety
compromising conditions that exist at all campuses.

Without further action, it is indisputable that the risk of significant injury and harm to students, staff
and the public will increase over time with the occupancy and reliance upon non-code conforming,
non-retrofitted and non-rehabilitated 1929-1969 aging structures and campuses.

Board of Education President-Jacob (Jake) Manaster, Vice President-Noah Margo, Brian David Goldberg, Ph.D., Lisa Korbalov, Lewis Hall
Administrative Staff Superintendent-Gary W. Woods, Ed.D., Chief Administrative Officer-Dawnalyn Murakawa-Leopard, Ed.D.

Chief Academic Officer-Jennifer Tedford, Ed.D.
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Jeffrey Kolin, City Manager

July 11, 2013

Dr. Gary Woods
School Superintendent
Beverly Hills Unified School District
255 South Lasky Drive
Beverly Hills, CA 90212

Re: Questions raised by the City Council at its July 2, 2013 meeting

Dear Gary,

During the July 2, 2013, when the City Council was discussing concerns raised by the public over
the School Board’s decision to accelerate the issuance of Measure E bonds, several questions
were raised some of which we feel are best addressed by your office as staff to the Board.
Board Vice President Margo was present at the meeting and suggested the list of relevant
questions be forwarded to your office so the Board can provide responses as appropriate. The
following is the list of relevant questions raised during the meeting:

1. Has the County acted on the Board’s request to adjust the rates? Will that be done at a
County Board meeting and if so when is that anticipated to happen?

2. Is the District willing to rescind its request to the County to increase the tax rate and not
issue additional Measure E bonds until the outcome of the election is known?

3. Is the county obligated to proceed with the original request if the Board withdraws its
request?

4. How much of the $95m in potential bond funds is the Board expecting to issue before
the replacement ballot measure is considered by the voters?

5. How will the new State law (AB 182) if passed impact the remainder of the bonds to be
issued.

6. What will the District’s position be on the acceleration and issuance of additional
Measure E bonds if the measure placed before the voters does not pass?

City ofBeverly Hills 455 N. Rexford Drive Beverly Hifis, California 90210 t(310)285-1014f(310)275-8159
BeverlyHills.org



Please note that the City Council will again be discussing this issue at their July 16 formal
meeting starting at 7pm. They will also be considering adoption of a resolution they requested

stating that they do not the support accelerating the issuance of additional Measure E bonds

without voter approval and urging the Board to rescind their request to the County to increase
tax rates.

I appreciate your prompt attention to this and look forward to responses to the questions.

Please do not hesitate to contact me if you have any questions or concerns.

Sin

Jeff Kolin
City Mana~



Attachment 4



I~13~ RICHARDS WATSON GERSHON
ATTORNEYS AT LAW —A PROFESSIONAL CORPORATION

355 South Grand Avenue, 40th Floor, Los Angeles, California 90071-3101
Telephone 213.626.8484 Facsimile 213.626.0078

MEMORANDUM

TO: Honorable Mayor and Members of the City Council

FROM: Lolly A. Enriquez, Chief Assistant City Attorney

DATE: July 12, 2013

SUBJECT: Beverly Hills Unified School District Measure E Bonds

INTRODUCTION

In November 2008, voters in the Beverly Hills Unified School District (the “School
District”) approved Measure E, which authorized the School District to issue up to “$334 million
in bonds at legal interest rates subject to mandatory audits, independent citizens’ oversight
without an estimated increase in tax rates”. In 2009, the School District issued its first series of
bonds under the Measure E authorization in the amount of $72,044,664, leaving $261,955,336
authorized but unissued. Subject to a future vote of the Board of Education of the School
District (the “Board”), the School District intends to issue a second series of Measure E bonds
during fiscal year 2013-14 in an estimated amount of up to $95 million.

At its recent June 25, 2013 meeting, the Board adopted a resolution requesting the
County to adopt a tax rate sufficient to pay the debt service on up to $95 million of additional
Measure E bonds expected to be issued in Fiscal Year 2013-14. This increased tax rate is in
addition to the tax rates currently assessed for Measure K and Measure S indebtedness. In
addition, the School District Board directed staff to place a new bond measure on the ballot to
replace the Measure E authorization in the upcoming November or March elections.

At the June 18 and July 2 City Council meetings, some residents expressed concern over
the Board’s proposal to accelerate the issuance of additional series of Measure E bonds and
increase property taxes. Pursuant to the request of the City Council at the July 2 meeting, this
memorandum analyzes the remedies available to the City and residents (including whether the
City can assist residents) who object to the School District’s decision to increase taxes and the
potential acceleration of the issuance of additional series of Measure E Bonds.

QUESTIONS PRESENTED

What remedies are available to the City and its residents who object to the School
District’s recent decision to increase property taxes based on an expected accelerated issuance of
up to $95 million in Measure E bonds during fiscal year 2013-14 despite the language in the
2008 ballot measure? In addition, what assistance can the City give to its residents regarding the
same?

B0785-000j\l 59671 9v7.doc
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MEMORANDUM

Lolly A. Enriquez, Chief Assistant City Attorney
July 12, 2013
Page 2

SHORT ANSWER

LEGISLATIVE REMEDIES

A) City initiative or referendum - The City is most likely preempted by State law
from putting an initiative or referendum on the ballot preventing the School
District from accelerating the issuance of additional series of Measure E bonds
that would have the effect of increasing property tax rates. In addition, the City
can only exercise it powers of initiative and referendum with respect to legislative
acts, and not administrative or adjudicatory acts. The School District’s actions
with respect to the Measure F bonds are likely to be administrative acts and not
legislative acts.

B) Resident (taxpayer) initiative or referendum — Taxpayers most likely cannot
exercise the powers of initiative or referendum regarding the School District’s
potential approval of the issuance of additional Measure E bonds as this action is
most likely not a legislative act. Further, although Proposition 218 extends a
taxpayer’s initiative power to include the power to repeal or reduce any local tax,
an initiative to repeal or reduce a tax pledged as security for bonded indebtedness
is likely to be found unconstitutional in violation of the contract impairment
clauses located in the state and federal constitutions.

II. JUDICIAL REMEDIES

A) City lawsuit on behalf of residents — The City does not appear to have standing
as an “interested person” to bring a reverse validation action to challenge the
validity of the School District’s accelerated issuance of Measure E bonds and the
related increased property tax rate, either on its own behalf or on behalf of its
residents.

B) Resident taxpayer lawsuit (and potential City assistance) — Resident taxpayers
have standing to bring a reverse validation lawsuit to challenge the accelerated
issuance of Measure E bonds. The City’s ability to assist in such litigation is
questionable because such assistance may be considered a prohibited gift of
public funds.

B0785-0001\1 59671 9v7.doc
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Lolly A. Enriquez, Chief Assistant City Attorney
July 12, 2013
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III. POLITICAL REMEDIES

A) Advisory Ejection —The City may hold an advisory election addressing its
concerns. The Elections Code allows cities to hold advisory elections for the
purposes of allowing voters to voice their opinion on substantive issues, or to
indicate the approval or disapproval of a ballot proposal.

B) City Resolution — The City Council can adopt a resolution stating the City’s
position with regard to the proposed acceleration of the issuance of additional
Measure E bonds and the increased property tax rates related thereto.

ANALYSIS

I. LEGISLATIVE REMEDIES

A) City initiative or referenda

Article II, Sections 8-11 of the California Constitution provide the basis for the powers of
initiative and referenda in California. An initiative is defined as “the power of the electors to
propose statutes and amendments to the Constitution and to adopt or reject them.” Cal. Const.
Article II, § 8(a). Referendum is “the power of the electors to approve or reject statutes or parts
of statutes except urgency statutes, statutes calling elections, and statutes providing for tax levies
or appropriations for usual current expenses of the State.” Cal. Const. art II, § 9(a). The City
Council may on its own submit an initiative or referendum for voter approval without a petition
signed by the requisite number of voters. Elec. Code § 9222.

The powers of initiative and referendum extend only to legislative acts, as opposed to
adjudicatory or administrative acts of a city. DeVita v. County ofNapa, 9 C.4th 763 (1995), Dye
v. Council of the City of Compton, 80 Cal. App. 2d 486 (1947). Legislative acts generally
involve the formulation of rules to be applied in all future cases, whereas adjudicatory acts
generally involve the application of a fixed rule to a specific set of existing facts. Examples of
legislative acts include zoning and rezoning ordinances, general and specific plans, road
abandonment and fixing compensation of local officials. Examples of adjudicatory and
administrative acts include conditional use permits, variances, employee discipline and appeals
and subdivision map approvals. Since the School Board’s actions related to the accelerated
issuance of Measure E bonds are specific actions implementing a voter approved legislative
measure, it is likely that the actions are not legislative acts.

B0785-000 1\1 59671 9v7.doc
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In addition, an initiative or referendum may not regulate matters that have been
preempted by the State. See, e.g., Voters for Responsible Retirement v. Board ofSupervisors, 8
Cal. 4th 765 (1994); Wiltshire v. Superior Court, 172 Cal. App. 3d 296 (1985). Further, a city
may not enact local laws that conflict with “general” or state laws. Cal. Const. art XI, § 7. Local
legislation that conflicts with general laws of the state is void. A local law conflicts with state
law if it either duplicates, contradicts, or enters a field which has been fully occupied by state
law, whether expressly or by legislative implication. A local law contradicts state law when its
purpose is inimical to the purpose of the state law, or prohibits what the legislature intends to
authorize. Sherwin- Williams Co. v. City of Los Angeles, 4 Cal. 4th 893 (1993); Northern Cal.
Psychiatric Society v. City of Berkeley, 178 Cal. App. 3d 90 (1986); Big Creek Lumber Co. v.
County ofSanta Cruz, 38 Cal. 4th 1139 (2006).

Article XIIIA, Section 1 and Article XVI, Section 19 of the California Constitution
provide the constitutional basis for the issuance of voter-approved general obligation bonds.
Sections 15000 et seq. of the Education Code and Sections 53506 et seq. of the Government
Code provide the statutory authority for the issuance of general obligation bonds by a school
district. The California Constitution provides that the maximum amount of any ad valorem tax
on real property shall not exceed one percent (1%) of the full cash value of such property.
However, there is no limit on ad valorem taxes levied to pay bonded indebtedness incurred for
the acquisition or improvement of real property approved on or after July 1, 1978, if approved by
two-thirds of the voters. In addition, Proposition 39, which amended the Constitution in 2000,
provides an additional exception to the 1% ad valorem tax limit for bonded indebtedness of a
school district “incurred for the construction, reconstruction, rehabilitation or replacement of
school facilities, ... or the acquisition or lease of real property for school facilities, approved by
55% of the voters of the district” if certain conditions are met. Cal. Const. art XfflA, § 1.

The Government Code provides that the School District can issue general obligation
bonds secured by ad valorem property taxes. Gov’t. Code § 53506. In addition, the State
legislature created the Strict Accountability in Local School Construction Bonds Act of 2000
which imposed additional requirements for School District general obligation bonds authorized
by a 55% vote. Educ. Code §~ 15234 et seq. The Constitution read in conjunction with the State
law allows school district indebtedness approved by a minimum of 55% of the voters to be
payable from ad valorem property taxes up to $60 per year per $100,000 of assessed value. Any
local law preventing the School District from issuing additional series of bonds or attempting to
prevent an increase in property taxes securing bonds is likely to be in conflict with such federal

B0785-000J\1 59671 9v7.doc
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and state authorization because it would prohibit what the legislature intended to authorize.1
Northern Cal. Psychiatric Society v. City ofBerkeley, 178 Cal. App. 3d 90 (1986).

In addition, a local law is preempted by state law if state law occupies the field, either
expressly or by legislative implication. Sherwin- Williams, supra. In determining whether the
legislature has impliedly occupied or preempted a field to the exclusion of local regulation, the
court looks at the whole purpose and scope of the legislative scheme. Candid Enterprises, Inc. v.
Grossmont Union High School District, 39 Cal. 3d 878 (1985). An intent to occupy the field will
be found if: “(1) the subject matter has been so fully and completely covered by general law as to
clearly indicate that it has become exclusively a matter of state concern; (2) the subject matter
has been partially covered by general law couched in such terms as to indicate clearly that a
paramount state concern will not tolerate further or additional local action; or (3) the subject
matter has been partially covered by general law, and the subject is of such a nature that the
adverse effect of a local ordinance on the transient citizens of the state outweighs the possible
benefit to the municipality.” See Western Oil & Gas Association v. Monterey Bay Unjfied Air
Pollution Control District, 49 Cal. 3d 408, 423 (1989).

The Government Code and the Education Code contain very specific terms regarding the
issuance of school district bonds (i.e., the maximum interest rate, the security, the term, the form
of the resolution authorizing the bonds, as well as the process involved in the issuance of bonds).
It appears that the subject matter regarding school district bonds has been fully and completely
covered by general law as to indicate it has become exclusively a matter of state concern.
Therefore, it is likely that state law occupies the field of school district bonds by legislative
implication.

Because a local initiative or referendum preventing an increase in property tax rates or
preventing the issuance of additional bonds is likely to be in conflict with State law, and State
law appears to fully occupy the field, the City likely cannot place such an initiative or
referendum on the ballot.

I One series of Measure E bonds has already been issued and is secured by ad valorem property taxes up to $60 per

$100,000 of assessed value. If there were to be a large dip in assessed values of property in the School District and
property taxes needed to be increased to pay debt service on the outstanding Measure E bonds, there is nothing that
can be done to prevent an increase so long as the $60 per $100,000 of assessed value is not exceeded. Otherwise,
this would be deemed a default under the bond documents.

B0785-0001\j 59671 9v7.doc
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B) Resident (taxpayer) initiative or referendum

For the reasons discussed above, residents are also likely prohibited from proposing an
initiative or referendum on the issuance of Measure E bonds because the issuance of bonds is
likely an administrative act, and not a legislative act.

Despite the general prohibition on initiative and referenda regarding administrative acts,
taxpayers do have a separate constitutional right to place on the ballot a measure to repeal or
reduce a tax. On November 5, 1996, an initiative to amend the California Constitution known as
the “Right to Vote on Taxes Act” (“Proposition 218”) was approved by a majority of California
voters. Proposition 218 added Articles XIIIC and XIIID to the State Constitution and requires,
among other provisions, majority voter approval for the imposition, extension or increase of
general taxes and 2/3 voter approval for the imposition, extension or increase of special taxes by
a local government. Proposition 218 also extends the initiative power by stating that residents of
California shall have the power to repeal or reduce any local tax, assessment, or fee. See
California Constitution, Article XIIIC, Section 3. Thus, even if residents cannot prevent the
acceleration of the issuance of Measure E bonds through the initiative or referendum process,
Proposition 218 raises the question of whether residents may place a matter on the ballot to
reduce or repeal a property tax that is levied to pay bonds. However, the rights granted to voters
by Proposition 218 are most likely limited by the contract impairment clauses in the federal and
state constitutions.

The United States Constitution, Article I, Section 10, Clause 1, provides in part: “No state
shall. . .pass any.. . law impairing the obligation of contracts. . . .“ In addition, the California
Constitution, Article I, Section 9 provides in part: “A . . . law impairing the obligation of
contracts may not be passed.”

Public securities, like the Measure E bonds, constitute contracts that fall within the
purview of these state and federal constitutional prohibitions against impairing the obligations of
contract. Courts have consistently relied on the Contract Clauses to strike down changes in law
that reduce or otherwise improperly alter the securities pledged as security under a contract.2 In

2 United States Trust Co. v. New Jersey (1977) 431 U.S. 1, 29-31 (If a State could reduce its financial obligations

whenever it wanted to spend the money for what it regarded as an important public purpose, the Contract Clause
would provide no protection at all .... [A] State cannot refuse to meet its legitimate financial obligations simply
because it would prefer to spend the money to promote the public good rather than the private welfare of its
creditors.”); Islais Co. v. Matheson (1935) 3 Cal. 2d 657, 666 (retroactive California statute reducing penalties
imposed on delinquent taxpayers in reclamation district impaired contracts of bondholders); County of San
Bemadino v. Way (1941) 18 CaI.2d 647, 662.
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addition, a year after Proposition 218 was adopted, the legislature enacted the “Proposition 218
Omnibus Implementation Act,” which added Section 5854 to the Government Code. Section
5854 states the following:

Section 3 of Article XIII C of the California Constitution, as adopted at the
November 5, 1996, general election, shall not be construed to mean that any
owner or beneficial owner of a municipal security, purchased before or after that
date, assumes the risk of, or in any way consents to, any action by initiative
measure that constitutes an impairment of contractual rights protected by Section

Therefore, it appears unlikely that resident taxpayers can put a measure on the ballot to
reduce or repeal an increase in property tax rates to pay additional Measure E bonds, at least after
such bonds are issued, because it would impair the security pledged for payment of the bonds to
the bondholders.

II. JUDICIAL REMEDIES

A) City Lawsuit on Behalf of Residents

1. Reverse Validation Action

In general, a validation action is a mechanism for a public agency to determine the
validity of its own actions. Cal. Civ. Proc. Code § 860. Since validation statutes do not specify
the matters to which they apply, and instead state that they apply to “any matter which under any
other law is authorized to be determined [by a validation action],” courts look to other statutes
and cases that have interpreted them to determine the scope of public agency actions that are
subject to validation under validation statutes. Cal~fornja Commerce Casino, Inc. v.
Schwarzenegger (App. 2 Dist. 2007) 53, Cal. Rptr. 3d 626. Section 15110 of the Education
Code specifically allows for school districts to validate school district bonds. Section 15110
states that “[a]n action to determine the validity of bonds ... may be brought pursuant to Chapter
9 (commencing with Section 860) of .... the Code of Civil Procedure.” In addition, state law
provides that “if no proceedings have been brought by the public agency pursuant to this chapter,
any interested person” may bring an action to challenge the validity of a public agency action.
Cal. Civ. Proc. Code § 863.~ This is called a “reverse validation action.” In this instance, any

3Areverse validation action must be brought within 60 days of the action at issue. Cal. Civ. Proc. Code § 860.
With respect to Measure E bonds, case law is not clear whether a taxpayer’s action would accrue beginning in 2008
when the Measure E bonds were originally authorized in an amount up to $334 million (and is thus, barred by the
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“interested person” may bring a reverse validation action to determine the validity of the School
District’s actions. The primary question, then, is whether the City constitutes an “interested
person” for the purpose of bringing a reverse validation action.

2. Standing to Bring a Reverse Validation Action

Code of Civil Procedure Section 863 provides that “any interested person” may bring a
reverse validation action. The statute does not define the term “interested person,” but case law
suggests that an “interested person” includes taxpayers, residents, and persons who own property
or have an interest that will be affected by the governmental action at issue. Regus v. City of
Baldwin Park (1977) 70 Cal. App. 3d 968. The question here is whether the City would be an
“interested person” for the purpose of bringing a reverse validation action under Section 863.

In general, reverse validation actions may be brought by individuals with a direct interest
in property affected by the government action or by an organization representative of such
individuals. See Regus v. City of Baldwin Park (1977) 70 Cal. App. 3d 968; Citizens against
Forced Annexation v. County of Santa Clara (1984) 153 Cal. App. 3d 89. The City does not
own property directly affected by the School Board’s decisions as the City does not pay property
taxes on the property that it owns.

We found no published cases which address a city’s ability to bring a reverse validation
action challenging the issuance of bonds by another agency that will impact the tax rates of its
residents. We did, however, find two unpublished cases that may be instructive. In an
unpublished case from 1988, the court held that the City of Compton did not have standing to sue
on behalf of its residents in a challenge regarding the insurance industry’s “redlining practices.”
City ofCoinpton v. Bunner (Unpub. 1988) 243 Cal. Rptr. 100. The City of Compton sued “on its
own behalf and as a representative of its residents” to challenge Farmers’ Insurance Company’s
redlining practices. Id. at 105. The court held that the City of Compton did not have standing to
sue the State, the Insurance Commissioner and Farmers because it did not belong to a class
allegedly discriminated against by the defendants. Id. at 118. The court also held that the city
did not have standing to sue in a representative capacity. Id. The court noted that the city was
“attempting to litigate the personal claims of its residents alleged to be caused by recilining.” Id.
at 119. Since the city was not a member of the class it sought to represent, the court concluded
that the city did not have standing to sue as a representative of its residents. Id.

statute of limitations), or on the date the School District voted to notify the County to increase property taxes, or the
date the School District votes to issue the additional Measure E bonds.
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In a reverse validation action regarding the validity of school district bonds, the court
held that a plaintiff did not have standing because he did not own property or reside in the
affected territory. Katz v. Mountain View- Whisman School District, 2006 Cal. App. Unpub.
LEXIS 10295. In that case, the plaintiff owned a partial interest in a limited liability corporation
that owned property in the areas that would be subject to the parcel tax imposed by the school
district. The court stated that an “interested person” for the purpose of Section 863 “is a ‘citizen,
resident and taxpayer’ of an affected geographical territory or a person who pays taxes to an
affected entity.” Id. at 5-6 (citations omitted). The court rejected the plaintiff’s argument that
“his indirect interest through the partnership is sufficient to give him standing” and held that
Katz did not have standing to pursue the reverse validation action. Id. at 6.

As noted above, property owned by a local government is generally exempt from
property taxes. Cal. Const. Art. XIII § 3(b). As such, the City does not pay the property taxes
that would be affected by the School District’s actions in this case. Moreover, the City does not
appear to have any other property or monetary interest that would be affected by the School
District’s issuance of bonds and the related increase in the property tax rate in a manner that has
traditionally been recognized as granting a person standing. The unpublished case law described
above suggests that the City would not have standing to bring an action on its own behalf, nor
would it have standing to bring an action on behalf of its residents.

In sum, the City does not appear to have standing to bring a reverse validation action to
challenge the validity of the School District’s decision to increase property taxes and issue
bonds. By virtue of their payment of the relevant taxes, however, the City’s residents have
standing to bring a reverse validation action. Thus, the residents themselves may choose to bring
a reverse validation action against the School District, as discussed below.

B) Resident taxpayer lawsuit (and potential City assistance)

As mentioned above, individuals with a direct interest in property affected by the
government action or organizations representative of such individuals have standing to bring a
reverse validation action. Thus, the resident taxpayers of Beverly Hills appear to be able to bring
a reverse validation lawsuit concerning the issuance of bonds pursuant to Measure E.4

~ A reverse validation action must be brought within 60 days of the action at issue. Cal. Civ. Proc. Code § 860.

With respect to Measure E bonds, case law is not clear whether a taxpayer’s action would accrue beginning in 2008
when the Measure E bonds were originally authorized in an amount up to $334 million (and is thus, barred by the
statute of limitations), or on the date the School District voted to notif~’ the County to increase property taxes, or the
date the School District votes to issue the additional Measure E bonds.
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Whether the City can assist resident taxpayers in a litigation effort will depend on if such
assistance would constitute a gift of public funds. Article XVI, Section 6 of the California
Constitution forbids cities from making “any gift . . of any public money or thing of value to any
individual, municipal or other corporation. . .

In determining whether an appropriation of public funds or property is considered a gift
of public funds, the two primary questions are: 1) whether the funds are to be used for a public or
private purpose, and 2) if used for a public purpose, whether the funds are to be used for a public
purpose of the agency making the expenditure. If public funds are expended for a public purpose
of the agency making the expenditure, then the expenditure is not a gift of public funds within
the meaning of Article XVI, Section 6. County ofAlameda v. Janssen (1940) 16 Cal. 2d 276.

A mere incidental benefit to an individual does not make a public purpose a private
purpose. American Co. v. City ofLakeport (1934) 220 Cal. 548. Ultimately, the determination
of what constitutes a public purpose is a matter for the legislature and its discretion will not be
disturbed by the courts so long as the determination has a reasonable basis. Board ofSupervisors
ofCity and County ofSan Francisco v. Dolan (1975) 45 Cal. App. 3d 237.

Despite the judicial deference, the City’s financial support of a potential taxpayer lawsuit
over the acceleration of Measure E bonds triggers concerns about whether such support would be
a gift of public funds. Although courts afford great deference to a public agency’s stated public
purpose, it may be difficult to articulate a public purpose of the City if the City expends funds for
a lawsuit which it does not have standing to bring itself. A court may find a gift of public funds
if it decides that the City is expending public moneys to litigate the claims of others. (See, San
Diego County Dept. ofSocial Services v. Superior Court (2005) 134 Cal.App.4t’~ 761, where the
court held that a judicial order to use county funds to retain an attorney to investigate an indigent
child’s civil claim for damages due to molestation at county group home was gift of public
funds.) Therefore, there is risk involved if the City financially assists several of its resident
taxpayers in litigation challenging the School District’s actions related to the accelerated
issuance of Measure B bonds because such assistance may be considered a gift of public funds.

III. POLITICAL 1{EMEDIES

A) Advisory Elections

Section 9603 of the California Elections Code allows cities to hold an advisory election
for the purposes of allowing voters to voice their opinions on substantive issues, or to indicate to
the local legislative body approval or disapproval of a ballot proposal. In contrast to initiatives
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and referenda, such an advisory ballot is not limited to legislative matters. In addition, the
results of an advisory election are not binding and do not change any law.

An advisory election may be held within the City’s jurisdiction, or a portion thereof. If
there is a ballot proposal that also affects residents outside of the City, an advisory election may
be held in such territory outside of the City’s jurisdiction if all the following conditions are met:

(1) A regular election or special election is to be held in that territory;
(2) The advisory election would be consolidated with it; and
(3) The board of supervisors of the county in which the outside territory is

located approves the consolidation.5

Since the School District Board has already adopted a resolution directing the County to
increase ad valorem taxes to pay debt service on an estimated future issuance of $95 million of
Measure B bonds, it may be too late to put an advisory measure on the ballot regarding whether
or not to increase property taxes above the current levels. However, depending upon the timing
of when the Board votes on whether to issue an additional $95 million in Measure F bonds, there
may be an opportunity for the City to hold an advisory election regarding such matter.6

B) City Resolution

Resolutions can be expressions of opinion or evidence of a decision made by the City
Council. If the City wishes to do so, the City Council may adopt a resolution stating the City’s
position with regard to the accelerated issuance of additional Measure B bonds and the related
increase in property tax rates.

CONCLUSION

LEGISLATIVE REMEDIES

A) City initiative or referendum - The City is most likely preempted by State law
from putting an initiative or referendum on the ballot preventing the School
District from accelerating the issuance of additional series of Measure E bonds

An advisory election cannot be consolidated with an election if the ballot’s capacity will be exceeded because of
the addition of the advisory election. Elec. Code §9603.

6 If the School District decides not to issue additional Measure E bonds, the revenues from the increased taxes would

go towards paying principal on current outstanding School District bonds coming due in fiscal year 2013-14.

B0785-0001 \1 59671 9v7.doc



RICHARDS I WATSON GERSI-ION
ATTORNEYS AT LAW —A PROFESSIONAL CORPORATION

MEMORANDUM

Lolly A. Enriquez, Chief Assistant City Attorney
July 12, 2013
Page 12

that would have the effect of increasing property tax rates. in addition, the City
can only exercise it powers of referendum with respect to legislative acts, and not
administrative or adjudicatory acts. The School District’s actions with respect to
the Measure E bonds are likely to be administrative acts and not legislative acts.

13) Resident (taxpayer) initiative or referendum — Taxpayers most likely cannot
exercise the powers of initiative or referendum regarding the School District’s
potential approval of the issuance of additional Measure E bonds as this action is
most likely not a legislative act. Further, although Proposition 218 extends a
taxpayer’s initiative power to include the power to repeal or reduce any local tax,
an initiative to repeal or reduce a tax pledged as security for bonded indebtedness
is likely to be found unconstitutional in violation of the contract impairment
clauses located in the state and federal constitutions.

II. JUDICIAL REMEDIES

A) City Lawsuit on behalf of Residents — The City does not appear to have
standing as an “interested person” to bring a reverse validation action to challenge
the validity of the School District’s accelerated issuance of Measure E bonds and
the related increased property. tax rate, either on its own behalf or on behalf of its
residents. Further, case law suggests that cities cannot litigate the personal claims
of its residents.

B) Resident taxpayer lawsuit (and potential City assistance) — Resident taxpayers
have standing to bring a reverse validation lawsuit to challenge the accelerated
issuance of Measure E bonds which would have the effect of raising properly
taxes. There is risk involved if the City assists several of its resident taxpayers in
a litigation challenging the School District’s actions related to the accelerated
issuance of Measure E bonds. It may be difficult to articulate a public purpose of
the City if the City expends funds for a lawsuit which it does not have standing to
bring itself. A court may find the City is making a prohibited gift of public funds
if it decides the City is litigating the claims of others.

III. POLITICAL REMEDIES

A) Advisory Election —The City may hold an advisory election addressing its
concerns. The Elections Code allows cities to hold advisory elections for the purposes of
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allowing voters to voice their opinion on substantive issues, or to indicate the approval or
disapproval of a ballot proposaL

B) City Resolution — The City Council may adopt a resolution stating the City’s
position with regard to the proposed acceleration of the issuance of additional Measure E
bonds, and the increased property tax rates related thereto.
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