AGENDA REPORT

Meeting Date: March 1, 2011

Item Number: D-5

To: Honorable Mayor & City Council

From: David Lightner, Deputy City Manager

Subject: A RESOLUTION OF NECESSITY OF THE CITY OF BEVERLY HILLS

DECLARING CERTAIN REAL PROPERTY INTERESTS IDENTIFIED
AS LOS ANGELES COUNTY TAX ASSESSOR PARCEL NUMBER
4342-015-039, AND FURTHER DESCRIBED AS A PORTION OF THE
'MEDIAN OF SANTA MONICA BOULEVARD, ADJACENT AND WEST
OF DOHENY DRIVE, NECESSARY FOR PUBLIC PURPOSES AND
AUTHORIZING THE ACQUISITION THEREOF, IN CONNECTION
WITH A STREET IMPROVEMENT, LANDSCAPING AND PUBLIC
SAFETY PROJECT

Attachments: 1. Aerial Photo
2. Resolution

RECOMMENDATION
That the City Council:

1. Consider the Resolution of Necessity of the City of Beverly Hills declaring certain
real property necessary for public purposes and authorizing the acquisition thereof in
connection with a street improvement, landscaping and public safety project (“proposed
Project”).

2. Open and conduct a hearing on the adoption of the proposed Resolution of
Necessity, receive from staff the evidence stated and referred to in this Report, take
testimony from any person wishing to be heard on issues A, B, C and D, below, and
consider all the evidence to determine whether to adopt the proposed Resolution, which
requires a 4/5ths affirmative vote for adoption.

3. If the City Council finds, based upon the evidence contained in and referred to in
this Report, and the testimony and comments received in this hearing, that the evidence
warrants the necessary findings with respect to the Resolution of Necessity, then the
staff recommends that the City Council, in the exercise of its discretion, adopt the
proposed Resolution (which requires a 4/5ths vote of the entire Council) and authorize
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Meeting Date: March 1, 2011

City staff and the City Attorney’s office to take all necessary steps to file and prosecute
an eminent domain proceeding to acquire the fee simple interest in the real property
identified as Los Angeles County Tax Assessor’s Parcel Number 4342-015-039, and
further described as a portion of the median of Santa Monica Boulevard, adjacent and
west of Doheny Drive (referred to hereafter as “Subject Property Interest”). The Subject
Property Interest is more fully described in the legal description attached as Exhibit A
and depicted on the diagram attached as Exhibit B to the Resolution of Necessity.
Exhibits “1” and “2” are incorporated herein by this reference.

4, Authorize the Mayor or City Manager to execute all necessary documents.

INTRODUCTION

The roadway median at Santa Monica Boulevard and Doheny Drive has
remained a poorly maintained, environmentally contaminated, remnant parcel at the
City’s border with West Hollywood for the past many years. Calls from concerned
residents have come to staff and the City Council asking the City to take action to
improve this situation. The City has had to initiate and reinitiate muitiple enforcement
actions over the years to gain compliance from the property owner. In recent years the
City has been in informal negotiations with the property owner to explore ways the City
could proceed to improve the property, including offers to purchase. These efforts have
not been successful to date.

Therefore, the City now seeks to acquire by eminent domain a fee simple interest in the
property identified as Los Angeles County Tax Assessor’s Parcel Number 4342-015-
039, and further described as a portion of the median of Santa Monica Boulevard,
adjacent and west of Doheny Drive (“Subject Property Interest”) for public street
purposes and all uses necessary and convenient thereto in connection with a street
improvement, landscaping and public safety project.

The City seeks to acquire the Subject Property for a public use. It seeks to
incorporate the Subject Property Interest into the City’s system of public streets; to
cause the remediation of environmental contamination on the Subject Property Interest;
and to provide and maintain landscaped open space, and improve the Subject Property
Interest with future gateway marker signage. The City is authorized to acquire the
Subject Property Interest for public street purposes, and all uses necessary or
convenient thereto, pursuant to California Constitution Article 1, Section 19, California
Government Code Sections 37350, 37350.5, 37351, 40401 and 40404 and California
Code of Civil Procedure Sections 1230.010 et seq., including but not limited to Sections
1240.010, 1240.020, 1240.110, 1240.120, 1240.150, 1240.410, 1240.510, 1240.610,
1240.650, 1245.250 and other provisions of law.

The legal description of the Subject Property Interest is attached as Exhibit A to
the Resolution of Necessity and depicted on Exhibit B to the Resolution of Necessity.
The proposed Resolution of Necessity, together with its Exhibits “1” and “2”, are
attached to this Staff Report, and are incorporated herein by this reference. The hearing
on the proposed Resolution of Necessity has been duly noticed pursuant to Code of Civil
Procedure Section 1245.235.

The City has extended an offer pursuant to the requirements of Government
Code sections 7267, et seq. to the owner of record, but no negotiated sale has been
reached. The City has spent considerable time negotiating with the property owner over
many years and now considers it necessary that the City Council consider the adoption
of the Resolution of Necessity for the acquisition of the Subject Property Interest by
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eminent domain. This is the first public step in the process and the City will continue to
negotiate with the property owner at every step until the final step is completed.

In order to adopt the Resolution of Necessity the City Council must find and
determine that:

A. The public interest and necessity require the proposed Project.

B. The proposed Project is planned or located in the manner that will be compatible
with the greatest public good and least private injury.

C. The Subject Property Interest described in the Resolution of Necessity is

necessary for the proposed Project.

D. The City has made the offer required by Government Code Section 7267.2 to the
owners of record of the property the City seeks to acquire.

This hearing relates to issues A, B, C, and D above. The amount of just
compensation is not an issue before the City Council at this hearing. Just compensation
is determined in Court.

DISCUSSION
Description of Proposed Project:

The Subject Property Interest is a portion of the median of Santa Monica
Boulevard, adjacent and west of Doheny Drive. The Subject Property Interest is
currently a privately-owned median within the roadway of Santa Monica Boulevard,
dividing the eastbound lanes from the westbound lanes. The proposed Project, as
planned and proposed, would use the Subject Property Interest as a public street
median. The proposed Project would incorporate the Subject Property interest into the
City’s system of streets to ensure that it meets the safety, landscape, and other criteria
of public medians. The City will provide and maintain landscaped open space, and
improve the Subject Property Interest with gateway marker signage. The Subject
Property Interest is currently contaminated with arsenic. Accordingly, the proposed
Project is in the public interest and necessity because it would cause the remediation of
the environmental contamination on the Subject Property Interest.

Environmental Analysis

The California Environmental Quality Act (CEQA) (Pub. Resources Code, §
21000 et seq.) requires public agencies to consider the environmental consequences of
certain actions before a project is commenced. Initially, an agency planning to undertake
a project, must determine whether the project is exempt from CEQA, either due to a
statutory exemption or a regulatory exemption. (See Cal.Code Regs., tit. 14, § 15300.) If
a regulatory exemption, known as a "categorical exemption," is applicable, no further
environmental review is required for a project, unless an "exception” to the exemption is
applicable. (See Cal.Code Regs., tit. 14, § 15300.2.) The CEQA Guidelines provide
categorical exemptions for a class of projects which have been determined, “not to have
a significant effect on the environment and which shall, therefore, be exempt from the
provisions of CEQA." (See Cal.Code Regs, tit.14 § 15300.)

The proposed Project is categorically exempt pursuant to Sections 15330 and
15303 of the CEQA Guidelines. Section 15330 provides for the Categorical Exemption
of projects “consisting of any minor cleanup actions taken to prevent, minimize, stabilize,
mitigate, or eliminate the release or threat of release of a hazardous waste or substance
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which are small or medium removal actions costing $1 million or less.” Based on the
review performed by Rincon Consultants, the City has determined that the
environmental remediation of the Subject Property Interest will meet the requirements of
this section. A true and correct copy of the report by Rincon Consultants is on file in the
Community Development Department and is incorporated into this staff report by this
reference.

In addition, Section 15303 provides a Categorical Exemption for the construction
of small structures. The proposed Project will involve construction or installation of
gateway marker signage that would be a new small structure surrounded by
landscaping. The “Notice of Exemption” is to be filed on March 2, 2011 with the Los
Angeles County Clerk.

Actions of City Pursuant to Government Code Sections 7267, et seq.

Pursuant to Government Code Sections 7267 et seq., the City of Beverly Hills
obtained a fair market appraisal of the Subject Property interest, set just compensation
in accordance with the appraised fair market value and extended an initial written offer
letter on October 18, 2010 to the owners of record. A true and correct copy of the offer
letter is on file in the City Manager’s Office and is incorporated into this Staff Report by
this reference. Although the parties continued to negotiate, the parties have not reached
an agreement on the purchase of the Subject Property Interest and the City has
determined that it is necessary that the City Council consider the proposed Resolution of
Necessity at this time. The City will continue to negotiate with the property owner in
hope of reaching an agreement.

Actions of the City Pursuant to Code of Civil Procedure Section 1245.235.

On February 11, 2011, the City provided written notice to the record owner
pursuant to Code of Civil Procedure Section 1245.235 of the City Council’s intent to
consider the adoption of the proposed Resolution of Necessity at its March 1, 2011
meeting.

Necessary Findings for Adoption of Resolution of Necessity

To adopt the proposed Resolution of Necessity, the City Council must find and
determine that:

A. The public interest and necessity require the proposed Project.

B. The proposed Project is planned or located in the manner that will be compatible
with the greatest public good and least private injury.

C. The Subject Property Interest described in the Resolution of Necessity is
necessary for the proposed Project.

D. The City has made the offer required by Government Code Section 7267.2 to the
owners of record of the property it seeks to acquire.

As noted above, this hearing relates to Issues A, B, C, and D above. The
amount of just compensation is not an issue before the City Council at this hearing.
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A. The Public Interest and Necessity Require the Proposed Project.

" As explained above, the City seeks to acquire the Subject Property Interest for a
public purpose. Specifically, the Subject Property Interest is currently a privately-owned
parcel in the middle of Santa Monica Boulevard, adjacent and west of Doheny Drive.
The parcel serves as a street median. The public interest and necessity require the
proposed Project because the owners may determine at a later date to use the Subject
Property Interest for a use other than a median divider. Incorporating the Subject
Property Interest into the City’s system of public streets would ensure that the median
will satisfy all public safety, maintenance and landscape criteria. Further, the proposed
Project is in the public interest and necessity because the City's acquisition of the
Subject Property Interest would cause the remediation of the environmental
contamination on the site and thus remove an environmental hazard adjacent to the
public streets. Finally, the proposed Project would ensure that the Subject Property
Interest is maintained, landscaped and improved with gateway marker signage
consistent with the City’s standards and the Circulation Element of its General Plan.

B. The Proposed Project is Planned or Located in the Manner that will be
Compatible with the Greatest Public Good and Least Private Injury.

The Subject Property Interest is necessary for the proposed Project, as planned
and located. The Subject Property Interest, consisting of 12,632 square feet, is in the
middle of Santa Monica Boulevard, adjacent and west of Doheny Drive. The parcel is a
remnant of a former railroad transportation corridor. The Subject Property Interest’s
narrow depth, irregular shape, and proximity to the intersection result in a poor line of
sight and create a safety issue that prevents legal and physical vehicular access to the
site. By acquiring the Subject Property Interest, the City would incorporate the parcel
into the City’s system of public streets. The City would cause the remediation of the
existing contamination, maintain, and landscape the Subject Property Interest. In
addition to providing landscaped open space, the City would improve the Subject
Property Interest with gateway marker signage.

The public use for which the City seeks to acquire the Subject Property Interest,
namely for public street purposes and all uses necessary and convenient thereto, is a
more necessary public use within the meaning of Code of Civil Procedure Section
1240.650, than the uses to which the property owner has appropriated the Subject
Property Interest. The City's acquisition of the Subject Property Interest would ensure
that the median will satisfy all public safety, maintenance and landscape criteria.

C. The Subject Property Interest Described in the Resolution of Necessity is
Necessary for the Proposed Project.

The proposed acquisition consists of the acquisition of the fee simple interest in
the property identified as Los Angeles County Tax Assessor's Parcel Number 4342-015-
039, further identified as a portion of the median of Santa Monica Boulevard, adjacent
and west of Doheny Drive. As set forth above, the Subject Property Interest is
necessary for the proposed Project because it is a privately-owned island in the middle
of Santa Monica Boulevard that serves as a median divider. The Subject Property
Interest is environmentally contaminated, and has been fenced in order to prevent public
access to the site. However, the fence has been very poorly maintained and frequently
knocked down, requiring the City to initiate and reinitiate enforcement actions to have
the fence repaired. It is necessary for the City to acquire the Subject Property Interest
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and to incorporate it into the City's system of public streets to cause the remediation of
the existing environmental contamination and thus make this area safe for public use.
Further, it is necessary for the City to acquire the Subject Property Interest to maintain
and landscape it in a manner consistent with City standards and the Circulation Element
of its General Plan.

D. The City Made the Offer Required by Government Code Section 7267.2 to
the Owners of Record of the Property It Seeks to Acquire.

Pursuant to Government Code Sections 7267, et seq., the City obtained and
approved a fair market value appraisal of the Subject Property Interest, set just
compensation in accordance with the approved appraisal, and extended a written offer
on October 18, 2010. A true and correct copy of the offer letter is on file in the City
Manager’s Office and is incorporated in this Staff Report by this reference. Although the
parties continued to negotiate, no negotiated purchase has been consummated, and the
schedule for the proposed Project requires that the City Council consider the proposed
Resolution of Necessity at this time.

The General Plan, Circulation Element, Environmental Documents, Offer Letter,
Notice Pursuant to Code of Civil Procedure Section 1245.235, and all documents
referenced above, are incorporated herein by this reference.

FISCAL IMPACT
The appraised value of the property is $111,000.

D@L/
David Lightner
Deputy City Manager
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RESOLUTION NO.

A RESOLUTION OF NECESSITY OF THE CITY OF BEVERLY HILLS
DECLARING CERTAIN REAL PROPERTY INTERESTS IDENTIFIED
AS LOS ANGELES COUNTY TAX ASSESSOR PARCEL NUMBER 4342-
015-039, AND FURTHER DESCRIBED AS A PORTION OF THE
MEDIAN OF SANTA MONICA BOULEVARD, ADJACENT AND WEST
OF DOHENY DRIVE, NECESSARY FOR PUBLIC PURPOSES AND
AUTHORIZING THE ACQUISITION THEREOF, IN CONNECTION
WITH A STREET IMPROVEMENT, LANDSCAPING AND PUBLIC
SAFETY PROJECT

THE CITY COUNCIL OF THE CITY OF BEVERLY HILLS HEREBY RESOLVES AS
FOLLOWS:

~ SECTION 1. The City of Beverly Hills is a mun1c1pa1 corporation in the County of Los
Angeles, State of California.

SECTION 2. The real property interest described in Section 3 of this Resolution is to be
taken for a public use, namely for public street purposes and all purposes necessary and
convenient thereto, in connection with a street improvement, landscaping and public safety
Project (“proposed Project”), pursuant to the authority conferred upon the City of Beverly Hills
to acquire real property by eminent domain by California Constitution, Article 1, Section 19,
California Government Code Sections 37350, 37350.5, 37351, 40401, and 40404, California
Code of Civil Procedure Sections 1230.010 et seq. (Eminent Domain Law), including, but not
limited to Sections 1240.010, 1240.020, 1240.110, 1240.120, 1240.150, 1240.410, 1240.610,
1240.650, 1245.250, and other provisions of law.

SECTION 3. The City seeks to acquire a fee simple interest in the property identified as
Los Angeles County Tax Assessor’s Parcel Number 4342-015-039 (“Subject Property Interest”).
The Subject Property Interest is further identified as a portion of the median of Santa Monica
Boulevard, adjacent and west of Doheny Drive, Beverly Hills, California. The legal description
of the Subject Property Interest is attached as Exhibit A to this Resolution and the Subject
Property Interest is depicted on the diagram attached as Exhibit B to this Resolution. Said
Exhibits are incorporated herein by this reference. Said Subject Property Interest is located
adjacent to and surrounded by public right of way. The Subject Property Interest is required to
facilitate street improvements, landscaping, and public safety along this segment of the center
median of Santa Monica Boulevard.

SECTION 4. The Subject Property Interest is currently a privately-owned median
within Santa Monica Boulevard. The proposed Project, as planned and proposed, would use the
Subject Property Interest as a public street median. The proposed Project would incorporate the
Subject Property Interest into the City’s system of streets to ensure that it meets the safety,
landscape, and other criteria for public medians.

The public interest and necessity require the proposed Project because the owners may
determine at a later date to use the Subject Property Interest for a use other than a median
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divider. Incorporating the Subject Property Interest into the City’s system of public streets
would ensure that the median will satisfy all public safety, maintenance and landscape criteria.
Further, the proposed Project is in the public interest and necessity because the City’s acquisition
of the Subject Property Interest would cause the remediation of the environmental contamination
on the site and thus remove an environmental hazard adjacent to the public streets. Finally, the
proposed Project would ensure that the Subject Property Interest is maintained, landscaped and
improved with a gateway marker signage consistent with the City’s standards and the Circulation
Element of its General Plan.

The Subject Property Interest’s narrow depth, irregular shape, and proximity to the
intersection result in a poor line of sight and create a safety issue that prevents legal and physical
vehicular access to the site. By acquiring the Subject Property Interest, the City would
incorporate the parcel into the City’s system of public streets. The City would cause the
remediation of the existing contamination, maintain, and landscape the Subject Property Interest.
In addition to providing landscaped open space, the City would improve the Subject Property
Interest with gateway marker signage.

SECTION 5. The acquisition of the site is Categorically Exempt from the California
Environmental Quality Act (CEQA) pursuant to CEQA Guidelines Section 15303 — New
Construction of Small Structures and CEQA Guidelines Section 15330 — Minor Actions to
Prevent, Minimize, Stabilize, Mitigate or Eliminate the Release or Threat of Release of
Hazardous Waste or Hazardous Substances. The proposed Project includes a minor cleanup
action to prevent, minimize, stabilize, mitigate, or eliminate the release or threat of release ofa
hazardous waste or substance, arsenic, that will cost $1 million or less. The proposed Project
will also involve construction or installation of gateway marker signage that will be a new small
structure surrounded by landscaping. The City prepared a Notice of Exemption (NOE) that will
be filed with the Los Angeles County Clerk’s Office on March 2, 2011.

SECTION 6. The public use for which the City seeks to acquire the Subject Property
Interest, namely for public street purposes and all uses necessary and convenient thereto, is a
more necessary public use within the meaning of Code of Civil Procedure Section 1240.650,
than the uses to which the property owner has appropriated the Subject Property Interest. The
City’s acquisition of the Subject Property Interest would ensure that the median will satisfy all
public safety, maintenance and landscape criteria.

SECTION 7. Pursuant to California Government Code Section 7262 et seq., the City
obtained a fair market value appraisal of the Subject Property Interest that used a date of value of
September 9, 2010. The City set just compensation in accordance with the appraised fair market
value and in October 2010 extended a written offer to the owner of record seeking to purchase
the Subject Property Interest pursuant to Government Code Section 7267.2. The City’s offer
letter included an informational pamphlet describing the eminent domain process and the
owner’s rights. The City further offered to pay the property owner the reasonable costs, up to
$5,000.00, for an independent appraisal of the Subject Property Interest pursuant to Code of
Civil Procedure Section 1263.025. The parties continued to negotiate for the acquisition of the
Subject Property Interest through December 2010.
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SECTION 8. On February 11, 2011 the City provided written notice to the record
owner of the City Council’s intent to consider the adoption of the proposed Resolution of

Necessity at its March 1, 2011 meeting as required by Code of Civil Procedure Section
1245.235.

SECTION 9. The City of Beverly Hills hereby finds and determines that:
A. The public interest and necessity require the proposed Project;

B. The Project is planned and located in the manner that will be
most compatible with the greatest public good and the least private injury;

C. The Subject Property Interest described in Exhibit A hereto and depicted
on Exhibit B hereto is necessary for the proposed Project; and

D. The City made the offer required by Section 7267.2 of the Government
Code to the owner of record.

SECTION 10. The findings and declarations contained in this Resolution are based on
the record before the City Council on March 1, 2011, including the Agenda Report dated March
1, 2011 and all documents referenced therein, all of which are incorporated herein by this
reference. These documents include the Notice of Exemption, the General Plan, and all the file
documents relating to the proposed Project. The findings and declarations in this Resolution are
also based on any testimony, records and documents produced at the hearing.

SECTION 11. The City Council of the City of Beverly Hills hereby authorizes the City
Manager to take appropriate actions and execute all necessary documents in connection with the
eminent domain proceeding.
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SECTION 12. This Resolution shall take effect upon adoption.

ADOPTED AND APPROVED by the City of Beverly Hills this 1st day of March 2011.

ATTEST:

BYRON POPE
City Clerk

APPROVED AS TO FORM:

JIMMY DELSHAD
Mayor of the City of
Beverly Hills, California

(SEAL)

APPROVED AS TO CONTENT:

LAURENCE S. WIENER
City Attorney
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DAVID LIGHTNER
Deputy City Manager
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File No: 11732498

EXHIBIT “A”

All that certain real property situated in the County of Los Angeles, State
of California, described as follows:

That portion of the Rancho Rodeo de Las Aguas, in the City of
Beverly Hills, in the County of Los Angeles, State of California, as
per map recorded in Book 107, Pages 210 through 212 inclusive of
Miscellaneous Records, in the Office of the County Recorder of said
County, being that portion of that 60.00 foot strip of land
designated as “Pacific Electric Company’s Right of Way” on Map of
Beverly Hills Sheet 22, recorded in Book 85, Page 92 of Maps, lying
Northerly and Northwesterly of the Northerly and Northwesterly
lines described in an easement deed to the State of California
recorded July 09, 1958, as Instrument No. 3536 in Book D150,

Page 340 of Official Records.

Except therefrom those certain strips described as Parcels A and B
of the Grant Deed to the State of California, recorded May 19,
1959, as Instrument No. 1750 in Book D471, Page 776 of Official

Records.

Also except therefrom any portion thereof lying within and
Northeasterly of Doheny Drive, as it exist and shown on above

referenced Maps.

ABOVE LEGAL DESCRIPTION WAS PREPARED FOR CONVENIENCE
ONLY FOR THE SOLE PURPOSE OF FACILITATING THE ISSUANCE
OF A TITLE REPORT AND SHOULD NOT BE USED FOR ANY
CONVEYANCE PURPOSES AND IS IN VIOLATION OF THE

SUBDIVISION MAP ACT.

Assessor’s Parcel Number: 4342-015-039
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