CITY OF BEVERLY HILLS
AGENDA REPORT

Meeting Date:  April 6, 2010
Item Number: E-2

To: Honorable Mayor & City Council
From: Susan Healy Keene, AICP, Director of Community Development
Subject: Discussion of an Amendment to a Covenant Regarding Real

Property at 8601 Wilshire Boulevard

Attachments: 1. Applicant ‘s Request
2. Covenant Containing Restrictions Affecting Real Property
Agreement No-21-03
3. Resolution No-03-R-11280 & Resolution No.03-R-11517
4. Letters from former Councilmembers Associated with this

Project
RCOMMENDATION
Receive this report and provide direction to staff.
INTRODUCTION

It is requested that the City Council provide direction to staff relating to a request to
amend an existing covenant affecting the existing 37-unit apartment building located at
8601 Wilshire Boulevard. The covenant prohibits the applicant from submitting
applications to convert the existing apartments to condominiums.

The existing apartment building was previously a commercial building before receiving
approval to convert to apartments. During the public hearing. process, concerns were
raised about the lack of new or high-end rental units in the City. It was noted that over
the last 20 years, many types of multi-family residential condominium structures were
built in the City, but no new luxury rental units were constructed and many existing
apartment buildings were demolished. The conversion of the commercial building to
rental apartments was viewed as a way increase the City’'s rental housing stock,
however, there was concern over the loss of commercial space within the City and its
impact of business tax which would only remain if the project remained as rental
apartments. To assuage these concerns, the applicant agreed to a covenant prohibiting
the property owner from submitting applications to convert the apartments to
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condominiums in the future. The covenant was approved by the City Council on
February 4, 2003 and recorded by the Property Owner on May 11, 2004.

On February 2, 2010, an application was filed requesting the City Council amend the
Covenant Containing Restrictions Affecting Real Property (Agreement No. 21-03) to
allow applications to convert the rental apartment units to condominiums to be
processed by the City. (See Attachments 1 and 2, Applicant’s Request and Covenant
Containing Restrictions Affecting Real Property, respectively).

BACKGROUND

On February 4, 2003, the City Council permitted the conversion and renovation of an
existing commercial building to residential uses at 8601 Wilshire Boulevard. The
approval allowed for the renovation and conversion of the existing legally non-
conforming 11-story office building into 37 residential rental units (apartments) with
approximately 650 square feet of ground floor retail and 114 on-site parking spaces. The
project site is located at the northwest corner of Wilshire Boulevard and Stanley Drive.
Adjacent developments consist of a mix of commercial and residential uses.

The building permits for the project were issued on June 30, 2005. The building
received Certificate of Occupancy on April 18, 2008.

The project presented before the City Council was for rental units and, during the course
of the public hearing process, to allay City’s concern over the potential condominium
conversion, the applicant stated that he would record a covenant prohibiting the
conversion of the 37 rental units to condominiums in the future. The Covenant was
recorded on May 11, 2004 (Attachment 2).

Section 3 of the Covenant, “Conversion Prohibited,” states in part that:

All of the residential units shall be exclusively used as residential units and neither
owner or jts successors, assignees, and every successor in interest to the property
or any part thereof shall submit an application to convert the residential units to
condominium or stock cooperative ownership.

As indicated in Section 12 of the attached covenant, the Covenant may be modified by
the City Council. On October 29, 2009, Mr. Egerman on behalf of property owner
Carlyle/Galaxy Wilshire, LP., submitted applications to convert the apartment building to
condominiums. However, due to the restrictions contained in the covenant, the City
Council must first amend the covenant before staff can process the condominium
conversion request. In this regard, on February 4, 2010, Mr. Egerman submitted the
subject request to amend the covenant.

DISCUSSION

The property is located along Wilshire Boulevard in a predominantly commercially zoned
area. The City Council adopted an overlay zone for this property in order to allow the
conversion of the commercial building to 37 apartment units. As noted above, the
project before the City Council was a rental project and the applicant stated that they
would record a covenant against the property to ensure that it would not become
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condominiums. Based on this representation, in making findings that the project was
consistent with the General Plan, the City Council found that the implementation of the
project would, “...advance the City’s goal to expand its rental housing stock” (Section
(d), Page 9 of Resolution 03-R-11280) and help to satisfy the need for rental housing in
- the City, thereby, promoting the public welfare of all residents of the City. At the time,
new apartment complexes were not being developed in the City and the City sought to
encourage the development of new rental housing in the City to advance the Housing
Element and Land Use goals and objectives of City’'s General Plan. The Land Use
Element identifies the east Wilshire area as an area of limited development potential and
provides that the City should explore the feasibility of mixed-use developments in order
to expand the variety of housing types available and to improve the
commercial/residential transitions.

The City Council found that the proposed residential use would be compatible with the
adjacent single-family residential neighborhood and would provide a buffer to shield the
adjacent single—family residential neighborhood from the intrusive effects of the higher
intensity commercial uses along Wilshire Boulevard with higher traffic volumes. Further,
the City Council found that the project would provide an opportunity for a quality mixed-
use development which would provide additional housing with high quality amenities and
high quality architectural design.

The applicant’s request to amend the Covenant sets forth various reasons in support of
the amendment, including several statements which purport that the Covenant is either
not binding, in violation of State Laws or void as against public policy. The City
Attorney’s Office has reviewed the applicant’s request and considers that the Covenant
a legally binding that does not violate law as suggested by the applicant.

Should the City Council determine that an amendment to the Covenant is appropriate,
the applicant would be afforded an opportunity to submit applications to convert the
apartments to condominiums. While it is anticipated that a loss of business tax revenue
would be associated with the conversion, the applicant has suggested other possible
public benefits that may off-set those lost revenues. If a conversion application is
ultimately submitted, staff would conduct a thorough review of the project, including a
comprehensive fiscal analysis.

PROCESS

The City Council is being asked to amend a Covenant which restricts the property owner
from submitting applications to the City to convert an existing apartment building to
condominiums. If the Council’s desire is not to amend the Covenant, no further analysis
will be completed. However, if directed, staff will bring an amended Covenant before the
City Council at a future meeting for formal action.

Amending the Covenant does not mean that the City Council is supportive of a
condominium conversion, just that it would allow staff to process applications required
for the conversion Based on staff's understanding of the project, the following
entitlements would be needed to allow the conversion:

1. Zone text amendment to allow smaller average floor area for all residential units
as specified within the Adaptive Reuse Planned Development Overlay Zone and
to not comply with all aspects of the City’s Common Interest Development
Ordinance;
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2. Subdivision and Development Plan Review applications to allow condominium
conversion

3. General Plan Amendment to allow residential condominium on commercially
zoned properties.

If the Covenant is amended, these applications would be analyzed by staff and the
conversion project would be subject to public hearings before both the Planning
Commission and the City Council.

FISCAL IMPACT

There is no fiscal impact related to the City Council’s action to amend the covenant. If
amended, the review of the conversion from apartments to condominiums would include
an analysis of the fiscal impacts as revenue generated by apartments is different than
revenue generated by condominiums.

Susan Healy Keene, AICP Director
of Community Development

Quan fhale, Yot

Approved By
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1. Applicant ‘s Request



CITY OF BEVERLY HILLS
APPLICATION TO AMEND COVENANT

Applicant’s Name: Carlyle/Galaxy Wilshire, LP

Applicant’s Address: 11100 Santa Monica Blvd., Ste. 750
Los Angeles, CA 90025

Applicant’s Telephone No.: 310-675-1735

Property for which the application is requested (give street address and exact legal
description of the property):

8601 Wilshire Blvd., Beverly Hills, CA 90211. APN: 4334-014-045; Lot 200 and
201 of Tract No. 4988, in the City of Beverly Hills, County of Los Angeles, State of
California, as per Map recorded in Book 54, Pages 98 and 99 of Maps, in the office
of the County Recorder of said County.

ldentify the specific boundaries of the area:

The site is located at the northwest corner of Wilshire Boulevard and Stanley
Avenue. It is bounded by Wilshire Boulevard on the south, Stanley Avenue on the
east, the northerly boundary line of lots 200 and 201 on the north, and the
westerly boundary line of lot 200 on the west.

NEIGHBORING USES:

North: Residential South: Commercial

East: Commercial West: Commercial



HISTORICAL BACKGROUND

The real property located at 8601 Wilshire Boulevard, Beverly Hills, California
was originally constructed as an eleven story office building. An application was
filed on behalf of the then owner 8601 Wilshire Associates, LLC for approval of a
Planned Development to renovate and convert the office building into 37 residential
rental units. Pursuant to Resolution No. 03-R-1128 (the “Resolution”), the City
Council on February 4, 2003, approved a Planned Development for Adaptive Re-
Use. A copy of said Resolution is attached hereto as Exhibit “A.” During the public
hearing on the matter the applicant volunteered to record a covenant prohibiting the
conversion of the 37 rental units into condominiums (See Section 6.1(d) of the
Resolution). Under Section 7.1 of the Resolution the Council approved 37
residential rental units for he Planned Development. Although the Resolution
restricted the use to residential rental units, the Resolution also contemplated that
the applicant in the future could apply to the Council for conversion of the
residential apartments into condominiums or for other uses. Specifically, Section 9-
7.1 states:

“No uses other than those specifically approved in Section 7 of this
Resolution (i.e., residential rental apartments and ground floor commercial)
shall be permitted as part of this Planned Development. This condition shall
not be construed to bar the applicant from requesting a modification at a
later date to permit additional uses as part of this Planned Development.”

Thereafter, S.0.N.l., a neighborhood organization, filed an action against the
City and 8601 Wilshire Associates, LLC to prevent the Planned Development, under
Los Angeles Superior Court case number BS 081500. The lawsuit was resolved by
a Judgment Pursuant to Stipulation (“Judgment”) dated November 25, 2003, of
which the City was a party. Attached hereto as Exhibit “B” is a true and correct
copy of the Judgment. All parties, including the City, recognized in the Judgment
that the owner or a future owner of the property could apply to convert the
property into condominiums. Paragraph 2 H of the Judgment states in part:

“These modifications shall remain in full force for the duration of the life of
the Project. In the event that the Project is subsequently modified to permit
conversion of some or all of the currently contemplated and approved rental
units to condominium or similar equity ownership (which conversion is not
hereby sanctioned by this Judgment and each party reserves all of its rights
with respect thereto) all of the provisions of this Judgment shall apply to said
modified Project. . . .”



Thereafter, on May 11, 2004, a Covenant Containing Restrictions Affecting
Real Property was recorded with the Los Angeles County Recorder’s Office as
instrument number 04-1193758 (the “Covenant”). Attached hereto as Exhibit “C”
is a true and correct copy of the Covenant. The Covenant, as drafted, violates the
express provisions of the Resolution and the Judgment. It not only prohibits the
conversion of the property into condominiums, but also restricts an owner from
making application to convert, directly contrary to Section 9-7.1 of the Resolution
and paragraph 2. H. of the Judgment.

Paragraph 3 of the Covenant provides as follows:

“Conversion Prohibited The Owner covenants and agrees for itself, its
successors, assignees, and every successor in interest to the Property or any
part thereof that the thirty-seven (37) Residential Units approved by the City
pursuant to Resolution No. 03-R-11280, as modified by Resolution No. 03-R-
11517, and the Property shall be restricted as provided in this Section 3 in
perpetuity. All of the Residential Units shall be exclusively used as
residential rental units and neither Owner nor its successors, assignees, and
every successor in interest to the Property or any part thereof shall hereafter
submit an application for or otherwise attempt to convert the Residential
Units to Condominium or Stock Cooperative ownership.”

Paragraph 12 of the Covenant also provides that it may be released,
amended, or modified with the permission of the City Council:

“Amendment. This Covenant may not be release[d], amended or
modified without the written consent of the City Council of the City of
Beverly Hills and any such release, amendment or modification will not
be effective until an instrument memorializing the same is executed
and acknowledged by both City and Owner or their respective
successors in interest and recorded in the Official Records of the Los
Angeles County Recorder’s Office.”

The last phrase of paragraph 3 of the Covenant: “ . .. and neither Owner
nor its successors, assignees, and every successor in interest to the Property or any
part thereof shall hereafter submit an application for or otherwise attempt to
convert the Residential Units to Condominium or Stock Cooperative ownership” is
contrary to the express terms of the Resolution and Judgment and, as such, should
be deleted from the Covenant. Carlyle Galaxy filed applications to convert the
rental units to condominiums. City staff has declined to process the applications
because of the language in the Covenant.



APPLICANT REQUESTS THAT THE CITY COUNCIL
ANMEND THE COVENANT BY DELETING THE PROVISION

THAT PROHIBITS THE FILING OF AN APPLICATION TO CONVERT

Carlyle/Galaxy Wilshire, LP requests that the City Council amend the
Covenant to delete the following language from paragraph 3 of the Covenant:

i

. and neither Owner nor its successors, assignees, and every

successor in interest to the Property or any part thereof shall hereafter
submit an application for or otherwise attempt to convert the
Residential Units to Condominium or Stock Cooperative ownership.”

The request is made for the following reasons:

1.

The Covenant’s prohibition against filing an application to convert
residential rental units into condominiums exceeds the authorization
of the Resolution and is contrary to the acknowledgment in the
Judgment. '

The Covenant’s prohibition against filing an application before a
governmental body is void as against public policy.

The Covenant’s provision against filing an application with the City is
not binding because there was no consideration.

The Covenant should be amended to reflect the true intent of the
parties, which was to allow the filing of an application for a different
use.

The Covenant’s prohibition against filing an application to convert
residential rental units into condominiums is in violation of the Ellis
Act.

The Covenant’s prohibition against filing an application to covert the
units to condominiums is void as it unduly restricts the use of the

property.

The City Council should not be denied the opportunity to review the
application so the City Council can approve or disapprove the
application based on its merits.



THE COVENANT’'S PROHIBITION AGAINST FILING AN
APPLICATION TO COVERT THE UNITS TO CONDOMINIUMS IS
CONTRARY TO THE TERMS OF THE RESOLUTION AND JUDGMENT

Resolution No. 03-R-11280 is the enabling Resolution authorizing the
Covenant. Section 6.1(d) contains the language that was “translated” into the
Covenant’s prohibition against filing an application to convert the residential rental
units into condominiums. The actual language in Paragraph 6.1(d), however, is not
nearly as restrictive as the language contained in the Covenant. Paragraph 6.1(d)
of the Resolution states:

“The Applicant has voluntarily stated on the record that it will record a
covenant prohibiting the conversion of the 37 rental units to condominiums.
Based on this representation, the City Council finds that implementation of
the Planned Development will advance the City's goal to expand its rental
housing stock.”

Further, Section 9-7.1 of the Resolution specifically states:

“No uses other than those specifically approved in Section 7 of this
Resolution (i.e., residential rental apartments and ground floor commercial)
shall be permitted as part of this Planned Development. This condition shall
not be construed to bar the applicant from requesting a modification at a
later date to permit additional uses as part of this Planned Development.”

The Covenant’s language, as stated earlier, is directly contrary to the
Resolution. Notably, it restricts the rights of successors-in-interest, who were not
signatories to the Covenant, and prevents them from filing an application to convert
the residential rental units into condominiums. Since the language in the
Covenant’s provision does not track the language in the Resolution, it should be
deleted. Nowhere in the Resolution does it authorize a Covenant provision that
prohibits any person from filing an application to convert the residential rental units
into condominiums.

The Resolution merely states that the Applicant would voluntarily record a
covenant prohibiting the conversion of the 37 rental units to condominiums.
Pursuant to the Resolution, there is no restriction on a party from applying to
rescind or amend the Resolution and Covenant. Thus, there is a significant
difference between what the Resolution authorizes and what the Covenant states.
Put simply, the Resolution does not authorize the prohibition of filing applications
with the City. Therefore, the Covenant should be amended to delete the offending

language.



Further, the City of Beverly Hills is a party to the Judgment. The Judgment
specifically contemplates the possibility that the Property will be converted into
condominiums. It was specifically approved as to form by legal counsel for the
City. Paragraph 2. H. of the Judgment states:

“In the event that the Project is subsequently modified to permit
conversion of some or all of the currently contemplated and approved
rental units to condominium or similar equity ownership (which
conversion is not hereby sanctioned by this Judgment and each party
reserves all of its rights with respect thereto) all of the provisions of
the Judgment shall apply to said modified Projects. "

Since the Judgment specifically anticipates the possibility of an application
for conversion, it is at odds with the Covenant’s provision prohibiting the filing of
an application to convert the units into condominiums. In light of this fact the
language in the Covenant prohibiting the filing of an application should be deleted.

THE COVENANT’S PROHIBITION AGAINST FILING AN APPLICATION TO
COVERT THE UNITS TO CONDOMINIUMS IS CONTRARY TO PUBLIC POLICY
AND, AS SUCH, SHOULD BE DELETED

A contract or provision that is contrary to public policy is illegal and void.
The Civil Code classifies illegal contracts in three groups: (1) those contrary to
express statutes; (2) those contrary to the policy of express statutes; (3) those
otherwise contrary to good morals. 1 WITKIN, Summary 70th (2005) Contracts,
8451, p. 492 citing C.C. 1667.

The offending provision is contrary to both stated law and contrary to the
policy expressed in the law. The provision preventing an applicant, who is a non-
contracting party, from petitioning the government is in direct violation of the
applicant’s constitutional rights. The right to petition is a fundamental and
constitutional right under both the U.S. and California Constitutions.

The First Amendment of the United States Constitution states:

“Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to
assemble, and to petition the Government for a redress of grievances.



The right to petition is also protected in the California Constitution. Article
1, Section 3 (a) of the California Constitution states:

“The people have the right to instruct their representatives, petition
government for redress of grievances ... (2) A statute, court rule, or
other authority, including those in effect on the effective date of this
subdivision, shall be broadly construed if it furthers the people's right
of access, and narrowly construed if it limits the right of access. A
statute, court rule, or other authority adopted after the effective date
of this subdivision that limits the right of access shall be adopted with
findings demonstrating the interest protected by the limitation and the
need for protecting that interest.”

The right to petition the government has been interpreted as extending to
petitions to all three branches of government: the legislative, the executive and the
judiciary. The Supreme Court has interpreted “redress of grievances” broadly.

As expressed in the U.S. and California Constitutions, there is a strong,
fundamental public policy in preserving a person’s right to petition, which includes
the right to petition the City Council of Beverly Hills to convert residential rental
units into condominiums.

Case law is in accord. Abramson v. Juniper Networks, Inc. (2004) 115
Cal.App.4th 638 involved an arbitration provision wherein an employee had to pay
one-half of the up-front arbitration fees. In Abramson, the Court struck the
contractual provision concluding that it was unconscionable and void as against
public policy, since it had the practical effect of reducing access to the court
system and the alternative arbitration forum.

Case law and public policy have always looked unfavorably on the
impairment of a constitutional right, such as the constitutionally guaranteed right to
petition. In Johnson v. Avery (1969) 393 U.S. 483, 89 S.Ct. 747, the Supreme
Court held that a regulation preventing lay prisoners from advising other prisoners
on the preparation of writs was void. The Supreme Court reasoned that just as the
rule forbidding illiterate or poorly educated prisoners to file habeas corpus petitions
was unconstitutional since it prevented prisoners’ access to the courts, a regulation
that had the same practical effect was also void. /d. at 749.

In /n re Harrell (1970) 2 Cal.3d 675, the Court of Appeal exhaustively
reviewed the constitutional implications of the Johnson case and concluded that
the validity of a particular restriction is determined by measuring “the extent of
restriction against the need for restriction.” /d. at 686. Courts have held that
restrictions on constitutional rights only pass constitutional muster when the
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restriction is necessary to achieve a compelling state interest. In other words, a
restriction is not valid if there are alternative means by which to secure the
compelling state interest. See Wood v. Superior Court (Bd. of Medical Quality
Assur.) (1985) 166 Cal.App.3d 1138. In the present case, the Covenant’s
provision is an unnecessary restriction on an applicant’s right to petition the
government. The restriction serves no legitimate purpose, since any application
would remain subject to the City Council’s approval.

Moreover, any contractual provision that has a tendency to hurt the public
welfare is void as against public policy. See 1 WITKIN, Summary 70th (2005)
Contracts, 8452, p. 492. InCariveau v. Halferty (2000) 83 Cal.App.4th 126, the
court concluded that when the policy of the statute or rule outweighs the interest
in enforcement of a contractual term, a court will not assist in giving effect to the
contractual term. /d. at 132. In Cariveau, a securities dealer was investigated and
disciplined after a former client complained of the dealer’s misconduct. The dealer
then sued the client for breach of a confidentiality clause in an earlier “forbearance
agreement,” which prohibited the client from discussing the dealer’s misconduct
with regulatory authorities. The court held that the confidentiality clause was void
and unenforceable as a violation of public policy based on the fact that it would
tend to injure the public welfare by not enforcing regulations against unethical
dealers.

In the present case, preventing a land owner from petitioning the City to
allow the conversion of units into condominiums is not only contrary to the rights
of the individual, but also contrary to the public’s interest of being able, through its
elected representatives, to determine whether a conversion of the units into
condominiums is in the public’s interest. The provision prevents an airing of the
issue before the Planning Commission and City Council and, therefore, is against
the public policy of having these types of decisions made in public with all sides
being given the opportunity to be heard.

THE PROVISION IN THE COVENANT AGAINST FILING AN APPLICATION
TO COVERT THE UNITS TO CONDOMINIUMS WITH THE CITY SHOULD BE
DELETED BECAUSE THERE WAS NO CONSIDERATION

Finally, as expressly stated in the Resolution, the provision in the Covenant
prohibiting an application to the City to convert of the 37 rental units to
condominiums was not only not part of the enabling Resolution, there was also no
consideration to support the provision. In Bard v. Kent (1942) 19 Cal.2d 449, 452
a lessee, having an option for which no consideration had been given, spent money
for architect’s drawings of proposed improvements in the property. The court held
that the option was revocable because the offeror had not agreed to accept these
acts as consideration.



for architect’s drawings of proposed improvements in the property. The court held
that the option was revocable because the offeror had not agreed to accept these
acts as consideration.

“In the words of the Restatement of Contracts (§ 75): Consideration
must actually be bargained for as the exchange for the promise.

The existence or non-existence of a bargain where something has been
parted with by the promisee or received by the promisor depends upon
the manifested intention of the parties. . . . The fact that the
promisee relies on the promise to his injury, or the promisor gains
some advantage therefrom, does not establish consideration without
the element of bargain or agreed exchange.””

In the present situation, the agreement to record a covenant that the units
would remain rental units did not include an understanding that the promisor would
never in the future apply to amend or rescind the covenant and apply to have units
converted into condominiums. Not filing future applications was not part of the
bargained for exchange. In Stern v. Franks (1939) 35 Cal.App.2d 676, 678, the
court held that consideration must be bargained for: “Nothing is consideration that
is not regarded as such by both parties. It is the price voluntarily paid for a
promisor's undertaking.” (Internal citations and quotations omitted.) No
consideration was given in exchange for the a commitment not to file an application
in the future, and, as such, the provision is revocable.

Also, past consideration is insufficient and cannot be consideration for a new
promise. 1 Witkin, Summary 10th (2005) Contracts , § 217, p. 250 citing
Lagomarsino v. Giannini (1905) 146 C. 545, 546. So to the extent that
contemporaneous agreements were made, these do not alleviate or mitigate the
fact that no consideration was given for the provision in the Covenant not to file an
application for conversion of the rental units into condominiums which was made
“voluntarily.”

“However broad may be the terms of a contract, it extends only to
those things concerning which it appears that the parties intended to
contract.” Civil Code § 1648.

Since the Resolution states that the applicant voluntarily agreed to covenant
that the rental units will remain rental units, there is uncontroverted evidence that
the Covenant’s provision prohibiting the mere application to convert the units into
condominiums is not supported by any consideration.



THE COVENANT SHOULD BE INTERPRETED IN A MANNER THAT
REFLECTS THE TRUE INTENT OF THE PARTIES

There is no evidence that the former owner or the City intended that the
Applicant’s and its successors in interest’s constitutional right to petition was being
waived. In the present case, a mistake occurred. The Resolution setting for the
agreement was mistakenly broadened when the Covenant was drafted.

“When, through fraud, mistake, or accident, a written contract fails to
express the real intention of the parties, such intention is to be
regarded, and the erroneous parts of the writing disregarded.” Civil
Code 8§ 1640.

“When, through fraud or a mutual mistake of the parties, or a mistake
of one party, which the other at the time knew or suspected, a written
contract does not truly express the intention of the parties, it may be
revised on the application of a party aggrieved, so as to express that
intention, so far as it can be done without prejudice to rights acquired
by third persons, in good faith and for value.” Civil Code § 3399.

The purpose of the Civil Code statutes is to give effect to the intentions of
the parties. Since the Resolution does not contain language prohibiting the
application to convert the units into condominiums, it appears that the Covenant’s
inclusion of this restriction was simply a mistake. Further evidence of a mistake is
found in the Judgment, which demonstrates the parties’ true intent, which was to
allow the original applicant or a successor in interest to apply to convert the units
into condominiums. Thus, the provision was a mistake, does not articulate the
parties’ intent, and should be deleted.

“A contract must be so interpreted as to give effect to the mutual
intention of the parties as it existed at the time of contracting, so far
as the same is ascertainable and lawful.” Civil Code § 1636.

“A contract may be explained by reference to the circumstances under

which it was made, and the matter to which it relates.” Civil Code 8
1647.
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THE COVENANT’S PROHIBITION AGAINST FILING AN APPLICATION
TO COVERT THE UNITS TO CONDOMINIUMS SHOULD BE
DELETED AS IT IS IN VIOLATION OF THE ELLIS ACT

The Ellis Act prevents a municipality from forcing a landlord to stay in the
rental market business. The Act protects an individual’'s right to stop operating a
rental property and stop leasing to tenants. In short, a landlord has the right under
the Ellis Act to evict tenants and go out of the rental market business. Pursuant to
the Ellis Act:

“No public entity, as defined in Section 811.2, shall, by statute, ordinance,
or regulation, or by administrative action implementing any statute, ordinance
or regulation, compel the owner of any residential real property to offer, or to
continue to offer, accommodations in the property for rent or lease.” Gov.
Code § 7060(a).

The Covenant’s prohibition against filing an application to convert residential
rental units into condominiums is void as contrary to the express terms of the Ellis
Act. The Covenant’s provision requires that the property be operated as an
apartment building. This type of requirement is expressly forbidden by the Ellis
Act. The Ellis Act, by its express terms, supersedes the decision in Nash v. City of
Santa Monica, 37 Cal.3d 97, which had upheld the City of Santa Monica’'s
ordinance which prevented the landlord from exiting the rental market business by
preventing the landlord from evicting tenants and demolishing his apartment
building. The Ellis Act has been used countless times since its adoption to protect
a property owner’s right to exit the rental market business and convert his property
into condominiums. Since the passing of the Ellis Act, restrictions that prevent are
property owner from exiting the rental market business are not only against public
policy, but also contrary to State Law.

THE COVENANT’S PROHIBITION AGAINST FILING AN APPLICATION
TO CONVERT THE UNITS TO CONDOMINIUMS SHOULD BE DELETED
AS IT UNDULY RESTRICTS THE USE OF THE PROPERTY

There is a long standing rule that restrictions on alienation are void when
they are contrary to the transfer of the ownership interest. See Bonnell v.
McLaughlin (1916) 173 Cal. 213 (the court held that where a deed conveyed
property to the grantees, a subsequent provision that the grantees may not sell or
mortgage it during their natural lives was void as repugnant to the granting clause).
The rule against restrictions on alienation was codified in Civil Code Section 711,
entitled: “Conditions Restraining Alienation Void,” which states:
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“Conditions restraining alienation, when repugnant to the interest created,
are void.”

This restriction on conditions restraining alienation do not just apply to direct
restraints, but also on indirect restraints. In Dawn Investment Co. v. Superior
Court (1982) 30 Cal.3d 695, the Court of Appeal held that a due-on sale clause
contained in a promissory note or deed of trust cannot be enforced upon the
occurrence of an outright sale unless the lender can demonstrate that enforcement
is reasonably necessary to protect against impairment to its security or the risk of
default as it had a tendency to restrict the alienability of property.

The provision in the Covenant prohibiting the filing of an application has a
tendency to restrict the alienability of the property. The provision also prevents the
property’s best and most productive use. The same underlying rationale that
supports the public policy against restrictions on alienation support the public policy
against restrictions against improving the property by preventing an application to
convert the units into condominiums. The Covenant’s provision prevents the
owner from even attempting to maximize the property to its best and most
productive use and that is contrary to public policy and the public’s general welfare.

THE AMENDNMENT IS IN THE CITY’S BEST INTEREST IN
THAT IT ALLOWS THE CITY COUNCIL TO APPROVE OR
DISAPPROVE THE APPLICATION ON THE MERITS

The City Council should not be denied the opportunity to review the
applications to convert so the City Council can approve or disapprove the
applications based on their merits. The City Council is best served by giving the
citizens of the City an opportunity to be heard on the merits of any application.
The City Council should be afforded the opportunity to be presented all of the facts
regarding the proposed conversion so it can determine whether a conversion of the
units into condominiums is in the public’s interest.

By deleting the provision, the City Council will be able to review the filed
applications, have that applications reviewed by the Planning Commission, have
citizens of the City give input regarding the applications, and ultimately decide
whether the conversion is in the best interest of the City.
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CONCLUSION

For the foregoing reasons Carlyle/Galaxy Wilshire, LP respectfully requests
that the City Council of Beverly Hills amend the Covenant by deleting the following
words from the third paragraph of the Covenant, “and neither Owner nor its
successors, assignees, and every successor in interest to the Property or any part
thereof shall hereafter submit an application for or otherwise attempt to convert the
Residential Units to Condominium or Stock Cooperative ownership.” The City
Council would, of course, retain all of its rights to approve or disapprove the
application for conversion. The amendment to the Covenant would simply allow
the applications to convert to be processed, subject to the City Council’s ultimate
approval.

Dated: February 2, 2010

Carlyle/Galaxy Wilshire, LP

By: —:Zvﬂ%v/éL Z;;%Hm—v

MARK EGERMAN/
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RESOLUTION NO. 03-R ~11280
RESOLUTION OF THE COUNCIL OF THE CITY OF
BEVERLY HILLS CONDITIONALLY APPROVING A

PLANNED DEVELOPMENT FOR AN ADAPTIVE RE-USE
PROJECT AT 8601 WILSHIRE BOULEVARD

The City Council of the City of Beverly Hills does resolve as follows:

Section 1. Lee Silver of Ervin, Cohen & Jessup LLP on behalf of 8601 Wilshire

Associates LLC (hereinafter the “Applicant”) has applied for approval ofa Planned Development
to renovate and convert an existing legally nonconforming office building into 37 residential
rental units (apartments) with approximately 650 square-feet of ground ﬂéor retail and 114
on-site parking spaces (the “Planned Development”) for property generally located at 8601
Wilshire Boulevard (the “project site”). The Planned Development is sometimes referred to
herein as the “Project.” |

- The project site is located m a Commercial C-3 Zone at the northwest comer of
Wilshire Boulevar& an(;l Stanley Drive. Thé property is currently developed with an eleven-
story, legally nonconforming office building constructed in 1971. The existing building includes
an 11-story office té\ver located é.long the Wilsh'ireﬁontage sefback approximately 80 feet from
the northerly property line, which abuts a single-family residence. Thereis 2 three-level, above
grade parking structure with rooftop parking located within the 80-foot setback and one
subterranean parking level.

| Adjacent development consists of a mix of commercial and resideﬁtial uses.

Development east and west of the project site along Wilshire Boulevard development is
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comprised of commercial uses. To the south, across Wilshire Boulevard, are commercial
structures that vary in height and density. South of the Wilshire Boulevard fronfage,
development primarily consists of Single Family Residential (R~ 1). Development east ofla
Cienega consists of Multiple Family Residential (R-4) south of Wilshire Boulevard, while
development between Robertson and La Cienega is comprised of Single Family Residential
(R-1).

The Applicant proposes to convert the existing office building into 37 rental units
with ground floor retail of approximately 650 square-feet and 114 on-site parking spaces. The
proposed apartment units would average 855 square feet in size and would include 29
one-bedroom units and eight two-bedroom units, with individual unit sizes ranging from a
minimum of 670 square feet to a maximum of 1,175 square feet. The Applicant proposes to
utilize approximately one-half of the rooftop area as an open patio. The combinatién of the
rooftop patio and the balconies in the individual units will provide a total of 7,495 square feet of
outdoor living space, slightly more than the 7,400 square feet of outdoor living space required by
the Beverly Hills Municipal Code..

As part of the project, the Applicant is concurrently requesting a Zoning Code
amendment to establish an adaptive re-use planned development overlay zone over the project
site to be known as the C-3(AR) Zone (proposed Article 19.6 of the Beverly Hills Municipal
Code). The proposed Zoning Amendment would permit the conversion of the existing office
~ building fo residential uses. Approval of the Project will ‘rcqu.ire the City Council to adopt the

Zoning Amendment and approve the Planned Development.
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Section 2. The Planning Cormmission conducted duly noticed public hearings on
September 25, October 23, November 20, and December 12, 2002, at which times it received
oral and documentary evidence relative to the Negative Declaration and the applications for the
Zoning Amendment and the Planned Development. On December 12,2002, the Planning
Commission adopted Planning Commission Resolution No. 1264 recommending that the City
Council adopt the proposed Zoning Code amendment establishing an adaptive reuse planned

development overlay zone and approve the Planned Development for an adaptive re-use project

at 8601 Wilshire Boulevard.

Section 3. On January 7, 2003, the City Council held 2 duly noticed public

" hearing to consider the application for a planned development to convert the existing legally
nonconforming office building at 8601 Wilshire Boulevard to 37 residential rental units with

_ground floor retail. At said hearing, the City Council also considered concurrent requests by the
Applicant for a Zoning Code amendment to establish an adaptive reuse planned development
overlay zone. Evidence, both written and oral, inéluding the staff report, supporting
documentation and the record of the proceedings before the Planning Commission on the dates
set forth in Section 2, was presented at said hearing. At the conclusion of the pﬁblic hearing the
City Council waived full reading and introduced Ordinance No. 03-0-2422 establishing the C-
3(AR) Zgné, an adaptive reuse planned development overlay zone and regulations pertaining

thereto, and directed staff to prepare a resolution approving the Project subject to certain

conditions.
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Section 4. The Project has been environmentally reviewed pursuant to the
provisions of the California Environmental Quality Act (Public Resources Code Sections 21000,
et seq.(“CEQA™), the State CEQA Guidelines (California Code of Regulations, Title 14, Sections
15000, et seq.), and the City’s Local CEQA Guidelines. The Cify prepared an initial study and,
based on the information contained in the initial study and supporting technical studies,
determined that there was no subs;antial evidence that approval of the Project may have
significant environmental impact. Accordinglj,}, the City prepared a negative declaration in
accordance ;\x/ith Section 15070 of the State CEQA Guidelines. Pursuant to Section 15074(b) of
said Guidelines, the City Council independently reviewed and considered the contents of the
initial study and the negative declaration prior to deciding whether to approve the Project. Based
on the initial study, the negative declaration, the comments received thereon, and the record -
before the City Council, the City Council hereby finds that the negative declaration prepared for
the Project represents the independent judgment of the City and that there is no substantial
evidence that the approval of the Project rﬁay have any significant environmental impact. The
documents and other material which constitute the record on which this decision is based are

located in the Department of Planning and Community Development and are in the custody of

the Director of Planning and Comrmunity Development.

Section 5. In reviewing the Planned Development application, the City Council

considered the following in accordance with thé provisions of Section 10-3. 1966 of the proposed

Zoning Amendment:
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(1) Whether the Planned Development is consistent with the General Plan and
any specific plans adopted for the area;

(2) Whether the Plammed Development viill adversely affect existing and
anticipated development in the vicinity and will promote harmonious development of the area;

(3) Whether the Planned Development will ensure the efficient use of existing
resources and provide additional housing opportunities;

(4) Whether the Planned Development will create any significant, adverse traffic
safety hazards, pedestrian-vehicle conflicts, or pedestrian safety hazards and will minimize
" impediments to vehicular circulation and pedestrian safety;

(5) Whether the Planned Development will encourage development of pedesirian
friendly environments by allowing the conversion of impersonal, underutilized commercial
buildings to residential uses while preserving a street-level presence that holds the interest of
pedestrians and attracting additional neighborhood commercial uses; and

(6) Whether the Planned Development will promote the public health, safety or

general welfare.

Section 6. Based upon the evidence presented, including the staff report and oral
testimony, the City Council hereby finds as follows with respect to the Planned Development:
6.1  The Planned Development is consistent with and implements the City’s
General Plan and conforms to the land use designations for the project site. The General Plan
Land Use Element designates the project site Low Density Commercial, which permits mixed-

use developments. Ordinance No. 03 _0-2422 referenced above establishes development
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standards to authorize the introduction of mixed land uses at the project site. The Planned
Development will renovate an existing legally, nonconforming building and help rejuvenate the
east Wilshire area. Additionally, the Planned Development will advance several of the primary
goals and objectives set forth in the General Plan. Specifically, the Plammed Development
farthers the following General Plan goals: -

(2) The Land Use Element sets the following goal with respect to
development along Wilshire Boulevard east of the Business Triangle: “dreas of limited
development potential. There are areas of the community which consist predominantly of strip
commercial uses. These areas are located outside the Business Triangle and are characterized
- by varying degrees of vitality and obsolescence. The role of these strip compercial uses with
regard to the community's long-term objectives and with respect to their surroundings needs to
be more adequately deﬁned. Depending upon the specific location, it may be appropriate for
commercz’az development fo be concentrated and encouraged in certain parts of these areas and
discouraged from others. The area of primary conceri is along Wilshire Boulevard east of the
Business Triangle.”

The project site is located in one of the areas identified in the General Plan where
commercial development should potentially be discouraged. Implementation of the Planned
Development will replace the existing general commercial uses at the project site with residential
uses and neighborhood commercial uses. The existing nonconforming structure is currently
underutilized, but existing entitlements for the building 'would allow 26,509 square feet of
general commercial uses and 10,450 square feet of medical office uses. These uses are higher

intensity than the residential uses and limited commercial use proposed by the Planned
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Development and less comp atible with the adjacent single-family residential neighborhoods to
the north and south of the project site. The Planned Development provides a good transition use
between the commercial uses along Wilshire Boulevard and the single-family residential
neighborhooﬁ to the north and introduces a buffer to shield the adjacent residential neighborhood
from the intrusive effects of the higher intensity commercial uses along Wilshire Boulevard. As
discussed more fully below, the Planned Development will result in lower overall fraffic-and will
encourage the growth of additional neighborhood commercial, which will improve the pedestrian
appeal of the east Wilshire area.

(b) The Land Use Element also sets the following goal with respect to
mixed-use projects: “The feasibility of allowing mixed commercialfresidential uses should be
analyzed in order to expand the variety of housing types available and, in certain areas, to
improve commercial/residential fransitions.”

The Planned Development provides an opportunity to construct a quality
mixed-use development that would not otherwise be encouraged by the underlying zone.
Ordinance No. 03-0-2422 establishes development standards which will ensure that the
conversion of the existing building is accomplished in 2 manner that is compatible with
surrounding development. Subject to these standards, the Planned Development introduces
mixed uses to the east Wilshire area, an identified goal of both the Land Use Element and the
Housing Element. Further, the Planned Development provides additional housing, an identified
goal of the Housing Element. The Planned Development provides sufficient floor area to allow
the aéplicant to construct residential rental units that include high quality amenities and high

quality architectural design commensurate with the City’s established standards and the character
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of the nearby residential neighborhoods. Moreover, the Planned Development provides ai
opportunity for the City to improve the pedestrian appeal of the east Wilshire area. The design of
the Planmed Development will include 2 commercial retail presence along the Wilshire

Boulevard frontage that will contribute fo the urban design amenities that serve as a visual and
pedestrian link between other commercial areas along Wilshire Boulevard. In addition, the
Planned Development will replace the existing impersonal commercial office use with residential
and neighborhood commercial retail, which will benefit all adjacent residents and will in tum

help attract other neighborhood commercial uses to the area.

(c) The Land Use Element of the General Plan sets forth the following
goal: Transitional conflicis resulting from the juxtaposition of commercial and residential uses
should be mitigated through a program which would provide adequate buffers between
conflicting uses.

The Planned Development, as revised and recommended, will further this
goal by providing a buffer between the residential uses situated north of the project site and the
more intense commercial uses along Wilshire Boulevard. The design of the Planned
Development incorporates features, including sound barriers, noise-reducing coatings, and visual
screens, to preserve the privacy of and reduce potential impacts o nearby residents, thereby
shielding surrounding development north of the project site from the intrusive effects of the
comruercial uses along Wilshire Boulevard. Moreover, the predominantly residential nature of
the proposed use is more comparable in intensity and harmonious with nearby residential

development. Implementation of the Planned Development will remove the possibility for other
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potentially more infrusive development on the site and will help preserve the existing character
~ of the neighborhood to the maximum extent feasible.

(d) The Housing Element sets forth a goal to seek opportunities o expand
rental housing affordable to lower income households. Although the Planned Development, by
itself, would not specifically advance this goal, the Planned Development is consistent with
Beverly ﬁills Ordinance No. 82-0-1839 which was adopted to implement this goal. Moreover,
jmplementation of the Planned Development adds 37 units to the City’s rental housing stock
(representing one of the first increases in rental housing in almost two 'deoades) and helps the
City meet its share of the regional housing needs by providing 37 market rate housing units. The
Applicant has voluntarily stated on the record that it will record a covenant prohibiting the
conversion of the 37 rental units to condominiums. Based on this representation, the City
Council finds that implementation of the Planned Development will advance the City’s goal to
expand its rental housing stock.

(e) The Housing Element also sets forth a goal to “Maintain the general
scale and character of the City through directed revitalization.” The Planned Development will
further this goal by converting an existing building from commercial uses to 37 residential units
with limited com:negcial compornents. This conversion will result in a development that is more -
comparable in intensity and harmonious with nearby residential development and a reduction in
the traffic and noise impacts associated with the existing entitlements for the project site. The
Planned Developxﬁsnt’s parking, modermn features and design will be consistent with the character
and quality of life generally a;sociated with the City and the surrounding neighborhood.

Moreover, the Planned Development will be expressly conditioned to require residential tenants
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to sign minimum one-year leases which will ensure that the operation of the Planned
Development will not adversely impact the stability of the adjacent single-family residential
neighborhood. Implementation of the Project allows the City to revitalize the east Wilshire area
by introducing a more compatible use at the project site while preserving existing TESOUrces and
the general scale and character of the area.

(f) The Housing Element further sets forth a goal to “expand the variety
of housing product on a limited basis beyond single family detached, rental apartment and
condominium units” and sets forth the following objective to implement this goal: “Develop
standards for mixed residential-commercial structures, with and without low income housing
components, including additional height, in areas currently zoned for commercial use and
consider appropriateness of various areas.”

The Planned Development and Zoning Amendment will further this goal and
objective by creating an adaptive re-use overlay zone (the C-3(AR) Zone) and providing a mixed
commercial/residential development that woitld ot otherwise be provided in the City.
Implementation of the Planned Development expands the housing opportunities available in the
City and helps the City fulfill its obligations under the Housing Element and State housing law.

62 As conditioned, the Planned Development is compatible with existing and
anticipated development in the vicinity and promotes harmonious development of the area. The
Planned Development will heip rejuvenéte the ;:a;st Wilshire area by increasing its pedestrian =
appeal. The Planned Devclépment incorporates many design elements tailored fo integxéte the
Planned Development with Eoth the commercial areas along Wilshire Boulevard and the

residential areas north of the project site and is a good transition between the commercial uses on
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Wilshire Boulevard and the neatby single-family residences. The Plammed Development will not
adversely impact property values of surrounding development and will have similar privacy
impacts on adjacent residential development as the existing office use. Moreover, approval of
fhe Planned Development will be sp ecifically conditioned to Tequire design features to minimize
any intrusion into the privacy of adjacent neighborhoods to the greatest extent feasible. Approval
of the Planned Development is further conditioned to require the Applicant to redesign the wall
enclosing the upper (rooﬁoia) parking level in a manner to prevent visual access from the rooftop
parking area to the street and nearby residences and to provide a sound barrier to minimize any
impacts to adjacent residences. The City’s existing noise standards will ensure that noise from
fhe use of individual balconies will not disturb the quiet enjoyment of adjacent residents, and a
condition prohibiting the use of the rooftop patio area for parties will further mitigate any noise

. impacts to adjacent neighbors. The ammual lease requirement will reduce transient occupancy and
help preserve the stability of the adjacent residential neighborhood.  Finally, the entire Planned
Development, including the Wilshire Boulevard facade, will be reviewed by the Architectural
Commission, thus ensuring that the architectural elements of the Planned Development will be
compatible with surrounding development.

The Applicant vdll be required to prepare and submit construction management
plans and to conform all construction activities to said plans to rmmmxze construction impacts on
adjacent land uses. Said plans will address construction parking and hauling activities to ensure

 that construction impacts are minimized, consistent with the City’s standards. Thus, the Planned
Development will Anot adversely affect existing and anticipated development in the vicinity and

will promote harmonious development of the area.
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63  As conditioned, the Planned Development will ensure the efficient use of
existing resources and provide additional housing epportunifies. The Plarmed Development will
convert ari existing building from commercial uses to 37 residential units with limited
commercial components. This conversion will result in a development that is more comparable
in intensity and harmonious with nearby residential development that the higher intensity medical
and office uses authorized by the existing entitlements for the site while preserving 2 valuable
resburé;e, the existing building at the project sife. The Planned Development will reduce the
traffic and noise impacts associated with those existing entitlements for the project site and will
provide additional rental housing, representing one of the first increases in the City’s rental
housing stock in nearly two decades. As noted previously, the Applicant has voluntarily stated
on the record that it will record a covenant prohibiting the conversion of the 37 rental units to
condominiurms, thus ensuring that implementation of the Planned Development will expand the
City’s rental housing stock.

6.4  As conditioned, the Planned Development will not create adverse traffic
impacts, traffic safety hazards, pedestrian-vehicle conflicts, or pedestrian safety hazards.
Moreover, the Planned Development will proﬁde ample parking to satisfy the parking demand |
generated by the proposed use. The Trafﬁé Study prepared by Kaku and Associates for the
Planned Development demonstrates that, with the exception of weekend traffic, the Planned
Development will éenerate less overall traffic than the existing entitlements on the project site.
Moreover, the traffic study demonstrates that fhe incremental increase to weekend traffic on
adjacent streets is not significant. The net weckday traffic generated by the Planned

Development is estimated to be about 333 less daily trips, including a reduction of 42 tnips
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during the morning peak hour and a reduction of 47 trips during the afternoon peak hour. On
weekends, the Planned Development will result in a net increase of 124 trips on Saturdays and
189 trips on Sundays. However, as noted previously, the traffic study demonstrates that the
incremental increase on adjacent streets will be less than significant. Access to the Planned
Development will be provided via two driveways on Stanley Drive. The southernmost driveway
is designed to exclusively serve the tenants of the Planned Development and enfry will be
restricted. The northernmost driveway on Stanley Drive will serve as the main entry for visitors.
Access through the northern driveway will be restricted and a valet will be on-site to greet
visitors between the hours of 7:00 a.m. and 10:00 p.m. In addition, a concierge will be present
on site 24 hours a day to assist visitors who arrive outside of the valet hours. Conditions will be
jmposed on the Planned Development to reduce parking impacts, including the following: (1)
on-site parking will be provided to ail commercial and residential tenants of the development; (2)
all commercial patrons will be provided one-hour free, validated on-site parking; (3) free om-site
parking will be provided fo employees of all commercial tenants at all times; (4) free on-site
parking will be provided to guests of residential tenants at all times; and (5) 2 Loading
Management Plan and a Parking Managemént Plan satisfactory to the Directors of Planning and
Transportation will be provided. The traffic study demonstrates that the Planned Development’s
supply of parking is adequate to meet the parking demand generated by the Plarmed
Development. Further, approval of the Pi.anned Development will include a condition requiring
that a follow-up traffic study be performed one year after, the issuance of final occupancy permits
for the Planned Development to verify whether Planned Development’s actual trafﬁo gen'eration

conforms to the Kaku estimates. If the follow-up study discloses any unanticip ated impacts, the
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City has expressly reserved jurisdiction to impose any additional conditions necessary fo mitigate
such impacts.

6.5  The Planned Development will encourage development of pedestrian
friendly environments by allowing the conversion of an impersonal, underutilized commercial
building to residential uses while preserving a strect-level commercial presence that holds the
interest of pedestrians and attracts additional neighborhood commercial uses. The proposed
renovations will soften the commercial building facade and the presence of a neighborhood
commercial retail nse will be more inviting to pedestrians than the impersonal office uses
authorized by the existing entitlements. The Planned Development will help rejuvenate the east
Wilshire area and introduction of a new residential use and neighborhood commercial will help
attract other neighborhood commercial uses to the area.

6.6  As conditioned, the Planned Development will promote the public health,
safety or general welfare. The Planned Development provides a good transition use between the
commercial uses along Wilshire Boulevard and the single-family residential neighborhood to the
north and introduces a buffer to shield the adjacent residential neighborhood from the intrusive
effects of the higher intensity commercial uses along Wilshire Boulevard. The Planned
Development will have similar privacy impacts on adjacent Tesidential development as the
existing office uses and the Planned Development will be specifically conditioned to require
design features to minimize any intrusion into the privacy of adjacent neighborhoods to the
. 'greatest extent feas_ible. The Noise Study prepared by Veneldasen Associates for the Planned
Development demonstrates that the proposed Project will have no adverse noise impacts on

adjacent residents. The Planned Development will protect the property values of surrounding
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development, will provide adequate parking to meet all of the needs generated by the proposed
use, and provides adequate outdoor living area for its residents. Finally, the annual lease
requirement will reduce transient ocoupancy and help preserve the stability of the adjacent
residential neighborhood, and implementation of the Planned Development will provide
additional housing, which benefits the general welfare and advances an identified goal of the
City’s Housing Element. Fu:thenncrc; based on the Applicant’s voluntary offer to record 2
covenant prohibiting the conversion of the 37 rental units to condominiums, the City Council
finds that implementation of the Planned Development will expand the City’s rental housing

stock and help to satisfy the need for rental housing in the City, thereby promoting the public

welfare of all residents of the City.

Section 7. As proposed and conditioned, the Planned Development meets the
objectives of the C—S(A;R) Zone as set forth in Section 6 of this resolution. Therefore, as required
by proposed Articles 19.6 of Chapter 3 of Title 10 of the Beverly Hills Municipal Code, the City
Council hereby approves the following elements of the plarmed development, as proposed and
conditioned.

71 Pursuant to Beverly Hills Municipal Code Section 10-3.1964, the City
Council hereby approves the 3,066 square feet of commercial and office uses and 37 residential

rental units with 31,661 aggregate square feet for the Planned Development, as proposed and

conditioned.
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79 Pursuant to Beverly Hills Municipal Code Section 10-3.1969, the City
Council hereby approves the unoccupied architectural features, rooftop windscreens, and rooftop

parking wall enclosure of the Planned Development, as proposed and conditioned.

Section 8. Based upon the evidence presented, including the staff report, technical
studies, and oral and written testimony, and the authority provided by the California

Environmental Quality Act, the City Council hereby adopts the Negative Declaration for the

Project discussed in Section 4 of this Resolution.

Section 9. Based upon the evidence presented, the City Coungcil hereby

conditionally approves the Planned Development subject to the following conditions:

1. Except as otherwise provided by these conditions, the Planned Development shall be
constructed and operated in substantial compliance with the plans submitted to and
approved by the City Council at its meeting of January 7, 2003.

2. This approval of the Planned Development shall not become effective until Ordinance
No. 03-0-2422 adding Article 19.6 to Chapter 3, Title 10 of the Beverly Hills Municipal
Code and establishing the C-3(AR) Zone, an adaptive reuse planned development overlay
zone and regulations pertaining thereto, becomes effective.

3. A comprehensive Parking Management and Operations Plan shall be submitted to the
Director of Planning and Community Development for review and approval prior to
issuance of occupancy permits for the Planned Development. At a minimum, the plan
shall address the utilization of the parking garage by the Tespective tenants and operators
and shall ensure the effective utilization of the tandem par ing by: (1) specifying how
such parking will be restricted to tenants, rather than visitors; and/or (2) if utilized by
commercial tenants, requiring the use of tandem parking spaces by employees of the same
organization; and/or (3) if utilized by residential tenants, requiring the use of tandem
parking spaces by residents of the same unit; and/or (4) providing for an attendant service
to move cars; and/or (5) specifying some other method deemed acceptable by the Director
of Planning. The plan shell also provide for a 294-hour attendant or concierge seven (7)
days a week to ensure that visitors have access to parking provided on the project site.
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4. The Applicant shall prepare a comprehensive Construction Management Plan and shall
submit said plan to the City Engineer and the Directors of Planning and Building &
Safety for their review and approval prior to the issuance of any demolition or building
permits for the Planned Development. At a minimurm, the Construction Management
Plan shall address the following: (1) construction delivery schedules, (2) truck
hauling/construction traffic routing and access; (3) access to and from the site by
construction workers; (4) dust control measures, (5) noise mifigation measures, {6)
construction site maintenance, (7) construction parking (on street construction parking
shall be prohibited), and (8) management of vehicular ingress/egress from/to public
rights-of-way (e.g. flagmen, etc.). The Construction Management Plan shall demonstrate
that any construction impacts fo normal traffic flow, on-street parking, or associated with

truck access have been reduced to a level ‘consistent with normal construction activity
within the City.

The Construction Management Plan shall provide information regarding the anticipated
number of workers, the location of construction parking with respect to schedules during
the construction period, the arrangements of deliveries, hauling activities, the length of
time of operation, designation of construction staging area and other pertinent
information regarding construction related traffic. Subject to the approval of the City
Engineer, the plan shall designate construction haul routes that avoid the use of
residential streets and avoid peak traffic hours. Additionally, the plan shall include a

traffic management plan to address any construction related impacts to normal fraffic
flow in the vicinity of the project site.

The plan shall further demonstrate to the satisfaction of the Directors of Planning and
Building & Safety that adequate provisions for parking for construction workers have
been made prior to issuance of any construction or demolition permits for the Planned
Development. Adequate provisions shall be defined as demonstration that the Applicant
has-adequate on-site parking available to accommodate all construction related parking
or, alternatively, has entered into a contract for the provision of the necessary parking. If
the Applicant satisfies the construction parking requirements through the use of off-site
parking facilities, such parking shall be located no more than 500 feet from the project
site, unless a shuttle service is provided at the project developer’s expense, which
satisfactorily meet the needs of the parking users. The plan shall prohibit any
construction-related parking on nearby residential streets or along Wilshire Boulevard.

5. All heavy hauling and delivery of large construction supplies shall be subject to the
issuance of heavy hauling permits issued by the Department of Public Works,
Engineering Division. The Applicant shall provide to the City Engineer the proposed
demolition/constraction staging for this Planned Development to determine the amount,

appropriate routes, and time of day of heavy hauling truck traffic necessary for demolition
and deliveries to the project site. : ’
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10.

11.

12.

13.
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Construction activities on the project site, including the loading or unloading of
consiruction materials or debris, shall be restricted to the hours between 2:00 a.m. and
6:00 p.m. Monday through Friday. No construction activities of any kind whatsoever
shall be permitted on Saturdays and/or Sundays unless otherwise authorized by an after

hours construction permit issued pursuant to Section 5-1.206 of the Reverly Hills
Municipal Code.

No uses other than those specifically approved in Section 7 of this Resolution shail be
permitted as part of this Planned Development. This condition shall not be construed to

bar the applicant from requesting a modification at a later date to permit additional uses
as part of this Planned Development.

The Planned Development shall provide on-site parking for its residential and
commercial tenants at all times.

The Planned Development shall provide free, on-site parking to employees of all

commercial tenants, including the on-site property management company for the Planned
Development, af all times.

The Applicant shall provide free on-site parking for guests of residential tenants at all,

times. In addition, the Applicant shall provide one-hour free parking with validation for
all patrons of commercial tenants. :

The Applicant shall provide identification signs directing visitors and guests to visitor
parking spaces. Directional signs and visitor parking space identification shall be
designed and installed to the satisfaction of the Director of Planning and Community
Development and shall clearly state that such visitor parking is available free of charge to
guests and visitors of the Planned Development’s tenants.

Prior to the issuance of a certificate of occupancy for the Planned Development, the
Applicant shall install 2 sign and a visual warning device satisfactory to the Director of
Planning and Community Development at the entrance {0 the parking garage to warnl
drivers entering/exiting the residential and commercial garage of pedestrian cross-traffic.
The sign shall displaying the message «yield to Pedestrians” or such similar message
approved by the Director. The visual warning device shall be designed in a manner to
prevent its visibility from the adjacent residential neighborhood.

The Planned Development shall comply. with the applicable standard conditions and shall
obtain all necessary permits from the Public Works/Engineering Department. The

Standard Conditions List is attached herefo as Exhibit A and incorporated herein by this
reference.
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15.

16.

17.

18.

19.

20.
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The Planned Development shall comply with all applicable federal, siutz and local
regulations, if any, with regard to accessibility, including but not limited to the provisions
of Title T of the Americans With Disabilities Act (42 U.S.C. §12181 ef seq. and
implementing regulations at 78 C.F.R. Part 36), Title 24 of the California Building Code,
and the California Fair Housing and Employment Act (Cal. Gov. Coda § 12900 ef seq.).

The use of the rooftop deck area shall be {imited to the hours between 9:00 a.m. and
9:00 p.m., daily.

No parties, functions, receptions, or other similar events shall be permitted on the rooftop
area at any time.

No entertainment or amplified music of any kind shall be permitted on the rooftop deck
area.

The Applicant shalt notify all tenants and visitors to refrain from parking in the adjacent
single-family residential area and shall post signage, satisfactory 1o the Directof*of

Planning and Community Development, near the entrance to and inside the parking
garage to remind tenants and visitors of this requirement. B

The Applicant shall notify all teriants that the Planned Development is located ina
commercial zone and is not eligible for inclusion in a Preferential Parking District nor are
residents of the Planned Development cligible to participate in preferential parking zones

on adjacent residential streets. This notice shall be included in the lease agreements for
all residential units at the Project site.

City staff shall periodically monitor traffic associated with the Planned Development to
ensure that actual traffic levels do not significantly exceed the traffic counts projected in
the traffic analysis prepared by Kaku and Associates. The City expressly reserves
jurisdiction relative to traffic and parking issues. One year after the issnance of final
occupancy permits for the Planned Development, the City shall require the Applicant to
pay for a follow-up traffic study to verify whether the Planned Development’s actual
traffic generation conforms to fhe Kaku estimates. After reviewing said traffic study, if,
in the opinion of the Director of Planning and Community Development, the parkinig and
traffic issues merit review by the Planning Commission, the Director shall'schedule &
liearing in front of the Planning Commission in accordance with the provisions of Article
38 of Chapter 3 or Title 10 of the Beverly Hills Municipal Code. The Planning
Commission shall conduct a noticed public hearing regarding the parking and traffic
issues and may impose additional conditions as necessary to mitigate any unanticipated
traffic and parking impacts caused by the proposed Planned Development in order to
protect the integrity of the adjacent R-1 neighborhood. The Applicant shall forthwith
comply with any additional conditions at ifs sole expense.
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24,

26.
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No demolition or material alteration of the existing building other than the remov al of
ashestos at the project site shall be permitted until the Applicant obtains a building permit
to construct the Planned Development and (1) presents evidence safisfactory to the City’s
Finance Director that the Applicant has obtained sufficient financing to complete
construction of the Plammed Development, and (2) submits & completion bond satisfactory
in form and content to the City Attorney and the Director of Building & Safety in an
amount sufficient to return the building to 2 safe condition in the event construction is
commenced but the Planned Development is not completed.

Prior to the issuance of building permits, the Applicant shall submit a revised landscape

plan to the Director of Planning and Community Development for review and approval.
The Director shall review the plan to ensure that the landscaping preserves the privacy of
adjacent properties in the nearby single-family residential neighborhood to the maximum
extent feasible. Planting in accordance with the approved landscape plan shall be
completed prior to the issuance of occupancy permits for the Planned Development.

Prior to the issuance of building permits, the Applicant shall submit a sewer flow analysis
prepared and signed by a mechanical engineer registered in the state of Califormia to the
City Engineer for review and approval. If the City Engineer determines that the Project

will require upgrades to the City’s existing sewer system, the Applicant shall install such
upgrades at its sole expense.

The Applicant shall provide a concierge on site 24 hours a day, seven (7) days a week.
An intercom system satisfactory to the Director of Planning and Community
Development shall be provided to facilitate communication between the concierge and

residential guests and/or commercial patrons seeking to gain access into the parking
garage.

Each condition set forth in this resolution is a material element of the City’s decision to
approve the Planned Development. If any condition of approval set forth in this
resolntion is invalidated or rendered unenforceable by a decision of a court of competent
jurisdiction in a matter where the City is a named party, then this entire resolution shall be
deemed invalidated and the Project approvals set forth in this resolution shall
immediately become null and void and be of no further force and effect.

Any failure to comply with a condition of this resolution shall be grounds for revdcaﬁon
of the Planned Development approval for the Planned Development. The City Council
may revoke the Planned Development approval if the City Council determines that the

.Applicant has failed to abide by any condition. The City Council shall not make such

determination unless and until the Council has conducted a hearing on the revocation and
provided the applicant with an opportunity to be heard on the issue of whether the
Applicant has failed to comply with the condition and whether revocation is appropriate.
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The Applicant shall defend, with counsel satisfactory to the City, indemnify and hold
harmless the City and its agents, officers and employees from any claim, action or
proceeding against the City or its agents, officers or employees, to attack, set aside, void
or annul this resolution or one or more of the approvals set forth in this resolution.
Alternatively, at the City’s election, the City may choose to defend itself from any claim.
action or proceeding to attack, set aside, void or annul this resolution or one O MOIe of
the approvals set forth in this resolution. In that case, the Applicant shall reimburse the
City for all of its costs, inchiding attorney fees, arising from such claim, action or
proceeding. The obligations sef forth in this condition include the obligation fo
indemnify or reimburse the City for any attorney fees that the City becomes obligated to
pay as a result of any claim, action or proceeding within the scope of this condition.

In order to ensure compliance with this condition, within twenty days after notification
by the City of the filing of any claim, action or proceeding to attack, set aside, void or
anmul this resolution or one or more of the approvals set forth in this resolution, the
Applicant shall deposit with the City cash or other security in the amount of $25,000,
satisfactory in form to the City Attomey, guaranteeing indemnification or reimbursement
to the City of all costs related to any action triggering the obligations of this condition. If
the City is required to draw on fhat cash or security to indemnify or reimburse itself for
such costs, the applicant shall restore the deposit to its original amount within fifteen (15)
days after notice from the City. Additionally, if at any time the City Attorney determines
that an additional deposit or additional security is necessary fo secure the obligations of

fhis condition, the Applicant shall provide such additional security within fifteen (15)
days of notice from the City Attorney.

The City shall promptly notify the Applicant of any claim, action or proceeding within the

scope of this condition and the City shall cooperate fully in the defense of any such claim
or action. -

The Planned Development shall be subject to the review and approval of the

Architectural Commission and shall comply with any conditions imposed by the
Architectural Comumission.

Subject to review by the Architectural Commission, the Applicant shall redesign the wall
surrounding the upper (rooftop) parking level in 2 manner to prevent visual access from
the rooftop parking area to the street and nearby residences and to provide a sound barrier
to minimize any impacts to adjacent residences.

The Applicant shall apply an appropriate finish to all floor surfaces in the parking
structure to mitigate any potential tire squeals in the garage.. '

Tn order to ensure that the Applicant pays an equitable share of the cost of mitigating
future improvements and programs made necessary by the Planned Development, the
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Applicant shall pay any fee, fax, assessment or similer financing mechanism established
by the City Council to mitigate impacts created by the conversion of commercial
buildings to residential uses. If the amount of such fee, tax, assessment Of sirnilar
financing mechanism has not been established at the time that the fee, tax, assessment Or
similar financing mechanism would be due and payable, the Applicant shall pay such fee,
tax, assessment or similar financing mechanism within thirty days after the amount of the
fee, tax, assessment or similar financing mechanism has been established by resolution of
the City Council. Ifthe amount of the fee, tax, assessment or similar financing
mechanism has not been established before occupancy of the Planned Development, then

the Applicant’s obligation to pay such fee, tax, assessment or similar financing
mechanism shall expire. '

32. The Applicant shall require the tenants of all residential units to enter into leases with a
term of no less than one year.

33, All dwelling units in the Planned Development shall be fitted with double-glazed glass
windows to minimize noise impacts to both residents of the Planned Development and
residents in the adjacent R-1 neighborhood in accordance with the California Building
Code and the requirements of the City’s noise ordinance.

34.  No convenience store shall be permitted as a commercial use in the Plarmed
Development.
35.  The Applicant shall not lease any ground floor retail/commercial space without the prior

review and approval of the proposed tenant by the Director of Planning and Commmunity
Development. The Director’s review shall include a determination that fhe proposed
tenant’s projected trip generations are substantially similar to the trip generation estimates
for commeércial uses analyzed in the Kaku Traffic Study and that the proposed use is
compatible with the other uses in the Project and the vicinity. '

36.  No alcohol sales shall be permifted in conjunction with any commercial use at the project
site.

37.  All balcony guardrails shall be designed to screen views of the balconies from the public

rights-of-way or adjacent properties. No storags or hanging of laundry shall be permitted
on the balconies at any time. : '

28,  Prior fo the issuance of building permits for the Project, the Applicant shall submit
documentation satisfactory to the Director of Building & Safety that the proposed
renovations comply with the provisions of Sections 10-3.4100 and 10-3.4101 of Artticle

41, Chapter 3, Title 10 of the Beverly Hills Municipal Code.
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41.

42,
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A cash deposit of $5,000 shall be deposited with the City to ensure compliance with the
conditions of this Resolution regarding construction activities. Such deposit shall be
returned to Applicant upon completion of all construction activities and in the event that
no more than two violations of such conditions or the Beverly Hills Municipat Code
occur. In the event that three or more such Violations occur, the City may: (&) retain the
deposit to cover costs of enforcement; (b) notify the Applicant that the Applicant may
request a hearing before the City within ten days of the notice; and (c) issue a stop work
notice until such time that an additional deposit of $10,000 is deposited with the City to
cover the costs associated with subsequent violations. Work shall not resume for 2
minimum of two days after the day that the additional deposit is received by the City. If
the Applicant timely requests a hearing, said deposit will not be forfeited until after such
time that the Applicant has been provided an opportunity to appear and offer evidence to
the City, and the City determines that substantial evidence supports forfeiture. Any
subsequent violation will trigger forfeiture of the additional deposit, the issuance of a stop
work notice, and the deposit of an additional $10,000, pursuant to the procedure set forth
herein above. All amounts deposited with the City shall be deposited in an interest
bearing account. The Applicant shall be reimbursed all interest accruing on monies
deposited. The requirements of this condition are in addition to any other remedy that the
City may have in law or equity and shall not be the sole remedy of the City in the event of
a violation of the conditions of this Resolution or the Beverly Hills Municipal Code.

Within three working days after approval of this Resolution, the Applicant shall remit to
the City a cashier’s check, payable to the County Clerk, in the amount of $25.00 fora
documentary handling fee in comnection with Fish and Game Code requirements. If the
Department of Fish and Game determines that this Planned Development is pot exempt
from a filing fee imposed pursuant to Fish and Game Code Section 711.4, then the

Applicant shall also pay to the Department such fee and any fine which the Department
determines to be owed.

These conditions shall run with the land and shall remain in fall force for the duration of
the life of the Planned Development.

The approval of the Planned Development to allow an adaptive re-use, mixed-use project
with commercial and residential uses (the “permit™) shall not become effective until the
owner of the project site records a covenant, satisfactory in form and content to the City
Attorney, accepting the conditions of approval set forth in this resolution. The covenant
shall include a copy of this resolution as an exhibit.

The Applicant shall deliver the exécuted covenant to the Department of Planning and
Community Development within 60 days of the City Council decision. At the time that

the Applicant delivers the covenant to thé Cify, the Applicant shall also provide the City

. with all fees necessary to record the document with the County Recorder. If the

Applicant fails to deliver the exccuted covenant within the required 60 days, this
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resolution approving the discretionary approvals shalt be pull and void and of zo

surther effect. Notwithstanding the foregoing, the Director of Planning and Comumunity
Development may, upon a request by the Applicant, grant a waiver from the 60-day time

limit if, at the time of the request, the Director determines that there have been no

substantial changes 0 any f~deral, state or local law that would affect the discretionary

approvals.

43.  The City reserves the right to make modifications and/or impose additional conditions
which may become necessary 0 enable implementation of the specific conditions set

forth in this Resolution and the Applicant shall comply with all such modified or
additional conditions.

Qection 9. The City Clerk shall certify to the adoption of this Resolution, and

chall cause this Resolution and her certification to be entered in the Book of Resolutions of the

Council of this City.

Adopted: February 4, 2003
CITY OF BEVERLY HILLS
- A Municipal Corpogation

MERALEE GOLDMAN
Mayor of the City of
Beverly Hills, California

ATTEST:

A lododcton dsEAD)

NINA WEBSTER

City Clerk

APPRQOVED AS TO FORM: APPROVED AS TO CONTENT:
. .

(o N EX “’ij;\b&a W

ROBERT H. PITTMAN (DAXD LIGHTNER

Assistant City Attomey Deputy City Manager/Development
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WA

MMX@I ALUZRI
Director of Planning & Community

" Development

W

RONALD B. CLARK
Director of Building & Safety

mm/

DAVID D. GUSFAVSON
Director of Civil Engineering
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CITY OF BEVERLY HILLS
STANDARD CONDITIONS LIST
FOR THE PLANNING COMMTSSION

September 6; 2002

ENGINEERING., UTILITIES AND RECREATION & PARKS:

1.

The applicant chall remove and replace =all defective
sidewalk surrounding the existing and proposed buildings.

The applicant shall remove and replace all defective curb
and gutter surrounding the existing and proposed pbuildings.

The applicant shall cowply with all applicable statutes,
ordinances and regulations concerning the conversion of
residential rental units into condominiums, including, but
not limited to, the requirement that the applicant pay the
city of Beverly pille the condominium conversion tax of
$5,638.80, if a certificate of occupancy is igsued prioxr to
approval of the final subdivision map by the City Council.
(The tax figure ig adjusted annually.)

The applicant shall remove all unused landings and driveway
approaches. Thege parkway areas, if any, shall be
landscaped and maintained by the adjacent property owner.
This landscape material cannot exceed six fo eight inches in
height and cannot be planted against the srreet trees. Care
shall be taken toO not damage Or IYemove the tree existing
tree roots within the parkway area. Remove and replace all
defective alley and driveway approaches gurrounding the
existing and proposed pbuildings.

The applicant chall protect all existing street trees
adjacent to the subject site during construction of the
proposed project. Every effort shall be made to retain
mature street trees. No street trees, including those
street trees designated on the preliminary plans, shall be
removed and/or relocated unless written approval £from the
Recreation and Parks Department and the City Engineer is
obtained. (See attached Trees and Construction document.)

Removal and/or replacement of any street Crees shall not
commence until the applicant has provided the city with an
improvement gecurity Eto ensure the establishment of any
relocated or replaced street trees. The security amount
will be determined by the Director of Recreation and Parks,

and shall be in a form approved by the City Engineer and the
city Attormey.
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ctandard Conditions List
For the Planning Commission
September &, 2002

10.

11.

12.

13.

The applicant shall provide that
drains discharge to the street.

shall be angled at 45 degrees to the curb face in the

direction of the noxrmal street drainage flow. The applicant

shall provide that all groundwater discharges to a storm
drain. All ground water discharges wust have a permit

(NPDES) from the Regional Water Quality Control Board.
Connection to a storm drain shall be accomplished in the
manner approved by the City Engineer  and the Los Angeles
County Department of Public Works. No concentrated
discharges onto the alley surfaces will be permitted.

all roof and/or surface
A1l curb drains installed

The applicant shall provide fo
including electrical transformers regquired for service to
the proposed structure(s), to be installed on.the subject

site. No such installations will Dbe allowed in any City
right-of-way.

r all utility facilities,

The applicant shall underground,
in adjacent streets and alleys
Utility Company and the City.

if necessary, the utilities
per requirements of the

The applicant chall make comnection to the City's sanitary
sewer system through the existing connections available to
the subject site unless “ot

herwise approved Dby the City
Engineer and shall pay the applicable sewer connection fee.

The applicant shall  make connection Eo the City's water
system through the existing water service connection unless
otherwise approved by

the City Engineer. The size, type and
location of the water

gservice meter installation will also
require approval from the City Engineer.

The applicant shall provide to the Engineering 0ffice the
proposed demolition/construction staging for this project to
determine the amount, appropriate routes and time of day of
heavy hauling truck traffic necessary for demolition,
deliveries, etc., to the subject site.

The applicant shall obtain the appropriate permits from the
Civil Engineering Department  for the placement of
construction canopies, fences, etc., and construction of any
improvements in the public right-oxr-way, and for use of the
public right-or-way for staging and/or hauling certain
equipment and materials related to the project.

The applicant shall remove and reconstruct any existing
improvements in the public right-of-way damaged during

construction operations performed under any permits issued
by the City. :




standard Conditions List
For the Planning Commission
September 6, 2002

14.

15.

16.

17.

18.

19.

20.

During construction all items in the Erosion, Sediment,

Chemical and Waste Contxrol section of the general
construction notes shall be followed.

Ccondensate from HVAC and refrigeration equipment shall drain
to the sanitary sewer, not curb drains.

Water discharged from a loading dock area must go through an
interceptor/clarifier prior to discharging to the storm
drain system. A loading dock is not to be confused with a

loading zone or designated parking space for loading and
unloading.

organic residuals from daily op
wash trash rooms cannot De
Examples are grocer

erations and water used to
discharged to the alley.
vy stores, mini markets and food services.

All ground water discharges must have a permit (NPDES) from
the Regional Water Quality Control Boaxd. Examples of

ground water discharges are; rising ground water and garage
SUTpS .

Storm water runoff from automobiles going into a P

arking
garage shall be discharged through a clarifier before
discharging into the storm drain system. - In-lieu of

discharging runoff through a clarifier,
cleaned every two weeks with emphasis on removing grease and

o0il residuals which drip from vehicles. Maintain records of
cleaning activities for verification by a City inspector.

parking lots can be

After completion of architectural review of a mnew oOr
modified commercial structure, and prior to issuance of the
certificate of occupancy, the applicant ig required to
comply with the Public Art Ordinance. An application is
required to be submitted to the Fine Art Commission foxr
review and approval of any pro

posed art piece or, as an
alternative, the applicant may choose to pay an in-lieu art
fee.
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Trees and Construction

The City of Beverly Hills and its Residents hold our urban forest in high regard. We appreciate
your regard for our City irees as you contermplate your project. We look forward to reviewing your
mitigation plan as it retates to City trees that may be impacte

d by the proposed activities included
in this project.

The applicant should identify any City and/or protecte

d tree or trees within the proposed area -of
construction, andlor like tree or trees in close proximity to the construction site, that may be
impacted. The lecation of

these trees should be noted on the initial plan submittal. A plan that
works to alleviate, or minimize, the potential that the heal

th ang vigot of a City and/or protected
tree or trees will be affected during fhe construction process (a mitigation plan) shoutd
accornpany the eriginal plan submittal.

A mifigation plan should focus on retaining and protecting an
trees. This plan should include a valuation of the tree or trees that may be impacted by the
proposed project.  |f more than one tree is involved, each tree should be valued in a separaie
treatment. This valuation should be performed by an Int

emational Society of Arboriculture (ISA)
Certified Arbarist using the standard valuation method recognized by the 1SA.

existing City and/or protected tree or

Elements of the mitigation plan should include:
4. Definition of what can be dane fo avoid any lmpact on the tree or trees, 8s well as what steps

will be taken ta protect the tree or trees that may be impacted by construction activities, for
the duration of the project.

If the well being of the tree or frees is suspected to be impacted or deemed unavoidable; a
propasal to bex, maintain and re-install the tree or irees after construction activi
been completed should be submitied. Any

es have
proposal for the boxing, care and re-installation of
any tree or trees shout
submitting the plan. T

d include a resume of experience specific to tree maving from the firm
his proposal should Include a contingenay plan to replace the free(s)
with the installation of a forty-eight (48) inch box size should the tree or rees decline within
twenty faur (24) months after the tirmne the tree or trees are re-installed inta the site, .
3. An offer of bond that Is consistent with the value of the tree or frees based upon the
nreviously described vatuation of the tree or frees by an ISA Certified Arborist. ‘
4. The ISA certification nurnber and contact information for the 1SA Certified Arborist assisting
with the project mitigation plan. ‘

Ta access a listing of {SA Certified Arborists in your area, visit:
hﬁD'.waw.isa—arbor,com{arboristslarbsearch.htm\
To learn mare about the valuation of trees, visit:

h(:tD'.I/wwwz.chamoaiun.isa-arbor.com!consumer{vaiues.htm&

Gontact the Department of

Recreation and Parks Urban Forest Supervisor at (310) 550-4638 of’
at kofalzaraf@ci.beverly-hills.ca.us if you are in need of further assistance.
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JOHN 3. CLARKE, CLERK

A Mgt
3y R. MARTIN, DEPUTY

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

S.O.N.I. (SAVE OUR Case No. BS 081500
NEIGHBORHOOD'S INTEGRITY) -
THE WILSHIRE, STANLEY, LA JUDGMENT PURSUANT TO
CIENEGA AREA HOMEOWNERS STIPULATION
ASSOCIATION, a non-profit
California corporation, Dept. 86 (Hon. David Yaffe)

Petitioner,

V.

THE CITY OF BEVERLY HILLS, a
municipal corporation, THE CITY
COUNCIL OF THE CITY OF
BEVERLY HILLS, and DOES 1
through 20, inclusive,

Respondents.

8601 WILSHIRE ASSOCIATES LLC,

Real Party In
Interest.
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! The Court having been advised that the parties have settled this action and having

2 | been presented the parties’ Stipulation for Entry of Judgment to carry out the terms of said

3 | settlement, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

4 1. Petitioner S.O.N.L (Save Our Neighborhood’s Integrity) — The Wilshire,

5 | Stanley, La Cienega Area Homeowners Association (“S.0.N.L”") shall recover no relief

6 | against Respondents City of Beverly Hills and City Council of City of Beverly Hills.

7 2 Petitioner S.0.N.L shall recover against Real Party-In-Interest 8601 Wilshire

8 | Associates LLC (“8601”) as follows. The project of Real Party-In-Interest 8601 at issue

9 | inthis aption - the conversion of a building at 8601 Wilshire Boulevard, Beverly Hills,
10 | California, from office and commercial use to residential use (the “Project”) — shall be
11 | modified and constrained as follows:
12 A. AH leases for units in the Project shall include the restriction that
13 permanent occupancy of one bedroom units in the Project shall be restricted to no
14 more than two persons, and permanent occupancy of two bedroom units shall be
15 restricted to no more than four persons. These restrictions shall not apply to

16 children of three years of age or younger. “Permanent occupancy” shall be
17 defined to mean habitation in excess of 45 days. 8601 shall take reasonable steps
18 to monitor and enforce compliance with this restriction, including through eviction
19 of tenants found to be in violation.
20 B. All leases for units in the Project shall include the restriction that dogs
21 will not be allowed as pets in any unit, and 8601 shall enforce this restriction. This
22 restriction does not apply to seeing eye dogs or other dogs trained and intended for
23 service to occupants for health reasons.
24 C. All leases for units in the Project shall include the restriction that cars
25 exiting the parking garage shall do so only by right turn (i.e., south) on Stanley
26 Drive, and 8601 shall enforce this restriction by appropriate signage which shall be
27 clearly visible to drivers and vehicles exiting the parking structure exits, and also
28 by pavement striping or marking. Ea;:h lease to be used by 8601 in leasing units in
JUDGMENT PURSUANT TO STIPULATION
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the Project shall contain language enforcing the restrictions referenced in Sections
2(A), 2(B), and 2(C) herein.

D. During the asbestos removal phase of construction on the Project, the
structures undergoing asbestos removal shall be “tented” to prevent the escape of
dust or airborne contaminants into the surrounding neighborhood. Air quality
testing and sampling shall be performed inside and immediately outside of the
buildings before asbestos removal begins, and once again before the tenting is
removed from the structures to ensure safe conditions for the surrounding
neighborhood prior to the tenting being removed. Additionally, the company
performing the asbestos removal shall be monitored and supervised by a second
company retained to ensure safe and legally compliant asbestos removal
procedures and activities.

E. During all phases of construction on the Project, trucks, vehicles,
machinery and equipment used in connection with the construction (other than
personal vehicles of the workers) shall not use, tra\ierse, or be parked on Stanley
Drive north of the Project.

F. The Project shall not include open balconies except on the Wilshire
Boulevard side of the building. All balconies previously approved by the City on
the north and east facades of the building shall be eliminated and shall be replaced
by fully enclosed windows or bay windows which do not open in any manner;
provided, however, that operable transom windows not more than twelve (12)
inches in height and opening at the top not more than four (4) inches may be
located on the north and east facades as more particularly set forth in the
Settlement Agreement dated as of October 30, 2003 by and between S.O.N.I. and
8601 Wilshire Associates LLC. There shall be no open balconies or balcony-like
structures permitted at any time on the north and east facades of the building.
Additional open space for the tenants shall be provided on the roof of the garage.

The open or outdoor space on the rooftop parking area will be strictly limited to
3

JUDGMENT PURSUANT TO STIPULATION
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1 low intensity and low noise uses such as lounges and chairs. No parties, sports

2 activities, barbecues or the like shall be allowed, nor shall music or amplified

3 noise of any type be permitted.

4 G. The Project shall include a Loading Zone on Stanley Drive replacing

5 two presently metered spaces on the west side of the street adjacent to the Project.

6 The Loading Zone may have signage which allows for non-loading vehicular

7 parking during off-loading zone hous.

8 H These modifications shall remain in full force for the duration of the

9 life of the Project. In the event that the Project is subsequently modified to permit
10 conversion of some or all of the currently contemplated and approved rental units
11 to condominium or similar equity ownership (which conversion is not hereby
12 sanctioned by this Judgment and each party reserves all of its rights with respect
13 thereto) all of the provisions of this Judgment shall apply to said modified Project
14 and the use restrictions contemplated by Sections 2(A), 2(B) and 2(C) above to be
15 included in the leases for the rental units, and the restriction on balconies
16 contained in Section 2(F) above, shall be included as conditions, covenants and
17 restrictions (or similar deed restrictions) for the converted units to the full extent
18 allowed by law. These restrictions are for the benefit not only of the tenants of
19 8601 Wilshire but also of the surrounding community and are intended to enhance
20 the property values and the quality of life of both. Accordingly, these restrictions
21 shall be placed in the original master declaration of common use; and, per Civil
22 Code Section 1355(b), the master declaration on these points shall provide that the
23 master declaration is not amendable either by the owners of the units or by the
24 board of directors of their association.
25 3. Petitioner S.0.N.L shall receive from Real Party-In-Interest the sum of
26 | $229,000 as compensation for costs and fees incurred in connection with this action and-
27 | during the administrative processing of the Project by Respondent City of Beverly Hills.
28 | Respondent shall have no obligation for payment of these sums. Except as provided in
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* objection pursuant to Beverly Hills Municipal Code Section 10-3.4100.

" Code of Civil Procedure Section 664.6, the Courf shall, however, retain jurisdiction of the
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this paragraph, all parties shall bear their own attorneys’ fees and costs incurred in this

action.

4. Bxcept as provided above, Petitioner S.0.N.L shall receive no relief by reason
of its Petition or First Amended Petition herein, or by reason of any of the causes of action
set forth therein. For itself and for its members, Petitioner S.0.N.I. waives and withdraws
all objections to the Project, including without limitation the objections set forth in the

pleadings herein, the objections raised during the administrative process, and any
5. This judgment is final and disposes of this action in its entirety. Pursuant to

action as may be necessary to enforce the terms of this judgment and the terms of the

M >
parties’ settlement agreement. //W
/

Dated: NOV 2 5 2003 (/Zj /'-7:/)/) : Ll“//

Judge of the Superi6r Céurt
David P. Yaffe

APPROVED AS TO FORM:

.SILVE
Attorneys for Petitioner S.O.N.L

T e

MITCHELL B. MENZER
Attorneys for Real Party In Interest
8601 Wilshire Associates LLC

AT R

STEVEN H. KAUF
Attorneys for Respondents The City
of Beverly Hills and The Beverly Hills

City Counsel

HFB 504169.1 W0998002
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RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO

City of Beverly Hills

455 North Rexford Drive
Beverly Hills, Califormta 90210
Attention: City Clerk

Assessor's Parcel No - 4334-014-045

Exempt from recording fees pursuant to Government Code §6103
(Space above line for Recorder's use only}

AGREEMENT NO.
21-03

COVENANT CONTAINING RESTRICTIONS
AFFECTING REAL PROPERTY

THIS COVENANT AND AGREEMENT (this "Covenant") 1s made and entered into as of
the 4th day of February , 2003, by 8601 Wilshire Associates LLC (the "Owner”) in
favor of the City of Beverly Hills, a municipal corporation (the "City”).

RECITALS

A Owner is the record owner of that certain real property {the "Property")
commonly known as 8601 Wilshire Boulevard, in the City of Beverly Hills, County of Los
Angeles, State of Califorma, 90210, identified by Los Angeles County Assessor's Parcel
Number 4334-014-045 and more particularly and legally described n Exhibit "A" attached
hereto and incorporated heremn by this reference.

B Owner has submitted applications to City for a Zorming Amendment and a
Planned Development {collectively the "Applications”) to convert the existing eleven-story office
building at the Property into 37 residential rental units (apartments) with approximately 650
square-feet of ground floor retail and 114 on-site parking spaces

C. During the public hearing on the Applications, Owner voluntarily stated on
the record that it would record a covenant prohibiting the conversion of the 37 rental units (the
"Residential Units”) to condominiums. In reliance on this representation, the City found that
conversion of the existing building to 37 residential apartment units would expand the City's
rental housing stock and approved the Applications.

NOW, THEREFORE, in consideration of the foregomng, the Owner, on behalf of

itself, its representatives, its successors and assigns and every successor in interest to the
Property does hereby agree and covenant, for the benefit of the City of Beverly Hills, as follows:

BO785\00011720926 1 1



AGREEMENT

1 Incarporation of Recitals. The Recitals set forth above are hereby incorporated
by reference herein and made a part hereof

2 Nature of Covenants, Reservation and Restrictions The Owner hereby subjects
the Property to the covenants, reservations and restrictions set forth in this Agreement The
Owner, and its successors and assigns shall devote the Residential Units only to the uses
specified in this Agreement Each and every contract, deed or other instrument hereafter
executed covering or conveying the Owner's interest in the Property, or any portion thereof, and
encumbrances of the Property, shall conclusively be held to have been executed, delivered and
accepted subject to such covenants, reservations and restrictions, regardless of whether such
covenants, reservations and restrictions are set forth in such lease, assignment, contract, deed
or other instruments. The Owner covenants by and for itself, its representatives, its successors
and assigns and every successor in interest to the Property or any part thereof, and agrees that
Owner shall comply 0 all respects with the terms, provisions, and oblgations of the Owner set
forth in this Agreement

3 Conversion Prohibited  The Owner covenants and agrees for itself, its
successors, assignees, and every successor n interest to the Property or any part thereof that
the thirty-seven (37) Residential Units approved by the City pursuant to Resolution No
03-R-11280, as modified by Resolution No. 03-R-11517, and the Property shall be restricted as
provided in this Section 3 in perpetuity. All of the Residential Units, shail be exclusively used as
residential rental umits and neither Cwner nor its successors, assignees, and every successor in
Interest to the Property or any part thereof shall hereafter submit an apphcation for or otherwise
attempt to convert the Residental Units to Condominium or Stock Cooperative ownership.

4. Covenant Runs with Land. It 1s the intention of the parties herelo that this
Covenant shall constitute a servitude against the Property and a covenant which runs with the
land, enforceable by and for the benefit of the City of Beverly Hills This Covenant shall be
jointly and severally binding upon the Qwner and its heirs, representatives, successors and
assigns This Covenant shall be duly recorded in the Offical Records of the Los Angeles
County Recorder.

5. Breach If Owner shall in any manner violate the terms this Covenant, City shail
have all remedies avallable to it at law or in equity, including but not hmited to a night to an
injunction requiring Owner to remove the Improvements and return the Property to code
comphant condition

6 Indemnity The Owner agrees to defend, indemnify and hold harmless City and
members of its City Council, boards and commissions, officers, agents, and employees
(hereinafter, collectively "City parties”) from and against all loss, damage, cost, expense,
hiability, claims, demands, suits, attorneys’ fees and judgments ansing from or in any manner
connected to the Owner's possession, occupancy, use, construction or demolition of the
Property and/or the Improvements or ansing from or in any manner connected to the condition
of the Property and the Improvements. Without imiting the generality of the foregoimng, the
Owner agrees that no City party shall be hable for any injury to the Owner's Property or the
Improvements, or for damage to other property of the Owner, Owners's agenis, contractors,
invitees, or guests, or any other person i, on or about the Property or any immediately
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adjacent property, or personal injury or death of the Owner, its agents, employees, contractors,
invitees, and guests or any adjacent property owner/occupant, Its agents, employees,
contractors, invitees, and guests. The Owner shall further indermnify and hold harmless City
from and against any and all claims arsing (1) from any breach or default in the performance of
any obhgations on the part of the Owner to be performed under the terms of this Covenant, or
() from any neglgence or other wrongful conduct of the Owner. In the event any action or
proceeding is brought against City by reason of such claim, the Owner, upon notice from City,
shall defend such action or proceeding at the Owner's expense, by legal counsel satisfactory to

City

7 Successors and Assigns This Covenant and each and every term, condition,
restriction, and exhibit contained herein i1s intended for the benefit of the public and shall bind
Owner, its successors and assigns, and each and all of them, and shall and 15 intended to run
with the land, and shall be a burden upon the Property

8 Wawver The waiver by City of any breach by Owner of any term, covenant,
restriction or condition herein contained shall not be deemed to be a waiver of such term,
covenant, restrniction or condition or any subsequent breach of the same or any ather term,
covenant, restriction or condition herein contained.

9. Attorneys' Fees. In any action brought to declare the nights granted heremn or to
enforce or to interpret any of the terms of this Covenant, the prevailing party shall be entitled to
recover from the losing party all of the prevailing pasty’s costs of sutt, ncluding but not imited to
an award of reasonable attorney's fees in an amount determined by the court.

10. Entire Agreement. This Covenant constitutes the entire agreement between the
parties with respect to the subject matter hereof. Each party to this Covenant acknowledges
that no representations, inducements, promises or agreements, orally or otherwise, have been
made by any party, or anyone acting on behalf of any party, which are not embodied herein,
and that any other agreement, statement or promise not contained in this Covenant shall not be
vahd or binding

11 Captions. The captions used in this Covenant are for convenience only and
therefore do not constitute a part of this Covenant and do not amplify or limit the meaning of the
provisions of this Covenant.

12 Amendment. This Covenant may not be release, amended or modifred without
the written consent of the City Council of the City of Beverly Hills and any such release,
amendment or modification will not be effective until an instrument memoralizing the same 1s
executed and acknowledged by both City and Owner or their respective successors In interest
and recorded n the Official Records of the Los Angeles County Recorder's Office

13. Severability. Any provision of this Covenant adjudicated by a court of competent
jurisdiction to be invalid or unenforceable for any reason shall be ineffective to the extent that
such prohibition or invalidity shall not invalidate or otherwise render invalid or unenforceable any
remaining provistons of this Covenant

14. Time 1s of the Essence Time 1s of the essence of each provision of this
Covenant
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15 Governing Law. This Covenant shall be construed in accordance with the laws
of the State of California.

16. Mortgagee Protection. No breach or violation of the provisions of this Covenant
shall defeat or render nvalid the lien of any mortgage, deed of trust or simifar instrument
securtng a loan made in good faith and for value with respect to the Property The provisions of
this Covenant shall otherwise bind and benefit the subsequent owner of the Property whose title
Is acquired by judicial or non-judicial foreclosure, deed In eu of foreclosure, or otherwise,
provided, however, that any such subsequent owner shall have a reasonable time, not to
exceed thirty (30) days after written receipt of notice of violation, to cure any violation under this
Covenant that is reasonably capable of being cured.

17 Consent of City. Neither City's execution of this Covenant nor any consent or
approval given by City pursuant to thus Covenant shall wave, abndge, impair or otherwise
affect<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>